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PREFACE 


0 

The subji'et oi‘ the present thesis is The origin and 
qrovAh of ike right of occvjmncy in agricuUnral land and the 
inciden U thereof, 

The subject naturally divides itself into two parts — I. 
The origin and ^)*owth of occupancy rif^ht, and II. Its 
incidents. 

In building up my theory of the origin and growth of 
occupancy right, I have had the advantage of the writings 
of many learned authors who liave made laborious and 
minute r<‘searelu>s into the nature of the landed rights in 
this country. I have attached lieieto a list, by no means 
exhaustive, of the authorities I have considted and have 
stati^d fully in the footnotes tlie sources from which every 
particular information is derived. While I acknowledge to 
them my indebtedness for the informations they have 
furnished, I have, by iny own inde])endent n^search, collected 
materials from our ancient, Sanskrit books, the authentic 
history of the country during the Mahomedan Period and from 
Government Ib'ports and Minutes, and recorded my own per- 
sonal observations thereon. M y research lias been conducted 
indepeiulently without advice from or collaboration with 
others. 

The portions of the t hesis which I claim to be original 
are indicated lielow. 

It has been said by a high authority that the occupancy 
riglit is a creation of Act A (f 1869, T have attempted to 
sliew in this thesis that this is far from tlie truth. A careful 
perusal of our Sanskrit Sastras and also of the record of 
the Mahomedan rule would eonvin(*e any one that the 
proprietary right in the hoU always helonged to the culliivdor 
and that the King was only entitled to a share of its produce 
and was never regarded as its proprietor. And as the 
proprietary right carries with it the right of possession, there 
can be little doudt that the cultivators in ancient times had 
also the right to occupy the land. The rise of a class of 
landlords between the King and the village community did 
not disturb those cultivators in their occupation of the land. 
In those days in a state of society when there was plenty 
of unoccupied land and population sparse, and the competition 
consequently was not amongst tenants for land, but amongst 
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landlords for raiyats, it gradually cndom 7iot 

evict thefie resident raii/ats so lonfj as they paid their rent. 
From none of these coukl any reni be deman(l<^d except what 
was fair according to received ideas, or in otlier words, 
customary rent. Thus immunity from ejectment and 
enhancement — the two privileges implied in the right of 
occupancy — were possessed by the tenants from tlic most 
ancient times. Besides these, there was aiioiher class of 
tenants who were residents of a netyhhouriiiy village^ where 
they could not obtain enough <juantity of land to cultivate^ 
and who sought in a different village to bring under cultiva- 
tion the lands which the resident raiyats of that village were 
unable to cultivate. It was only when such persons came 
to ask for leave to occupy (he land that the reiit cA)uld he 
fixed with some advantage. But even in tluu'rcase it had to 
be determined at a. low rate. The reason was that not having 
their residence in the village those people were not so amen- 
able to pressure, and, wliat was more, they eonld at any time 
abandon the land for which they had no particular attach- 
meiit. They have been held by all authorities to have no 
specific rights and to be mere tenauts-at-will. '^rhough 
Uicoreiically they were Uuhle to ejectment^ in practice y 
however, the conij)etition then being for tenants rather than 
f<»r lands, no ejectment could actually take place. Thus 
those tenants also (?n joyed some sort of protection both from 
eviction as well as from rack-rent. 

But with the establishment of British rule, however the 
old state of things entirely changed. With peace, good 
government and improvements of commerct; there has arisen 
great demand for land, and reuty wliich was formerly settled 
by euslom, has now come to be fixed by compeliUon, The 
Permanent Settlement made no provisions for the protection 
of the raiyats, and t he Revenue Sale Laws expressly gave 
powers <0 the auction -puj*chasers to ons/ all hut the resident 
raiyats. And when we recollect th(‘ fact that nine-tenths of 
the rewenue-paying estates were soon after sold for arrears 
of revenue, we can well imagine how extensively the raiyats 
w^ere ousted from their Iioldings by the purchaser of estates 
when a demaml for land arose. The resident hereditary 
raiyats wen? indeed by law entitled to j)rotecf.ion, but even in 
their case, owing to the absence of any definite rule of law 
and the constant change of landlords, possessed of large 
powers of disturbing th(‘ir vested rig his y these often came to 
be lost sight of . Besides, the non-resident raiyats in the 
village, who were mere tenants-at-will and who had yet been 
long cultivating the same pieces of land which they improved 
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by their own labour, if not by their own capital, were, 
therefore, equitably entitled to some sort of protection. 

Act X of 1859 came to afford to the raiyats 
the protection which they so sorely needed. It gave 
equal protection to both these classes of raiyats by 
enacting that twelve year'^H contmucynfi cnl tiro lion of the 
same piece of land would confer on them the right of 
occupancy in that land and that they could no longer be 
evicted therefrom. This j)rovision substantially restored the 
kJrnel kasht raiyat to the former pjosition which lie had always 
enjoyed during the Hindu and the Moslem periods and from 
which he had considerably falhui. For }»robab]y in those 
days a raiyat who had cultivated the same holding for the 

6])aCjf‘ of twelve years was presumed to have given the 

pledges required by the community for protection against 
ouster. The Act further conferrecl rights of occupancy on a 
large class of raiyats who had previously been mere 

tenants-at-will. The rule became tlu* Charter of the 

cultivating classes and it became the ambition of every 
tenant to retain possession of his fields for twelve 
years and thereby to gain the coveted status of occupancy 
tenant with yiroteetion against arbitrary eviction, rack-renting 
and hereditary rights. On the other hand, it became a 
common practice with the landlord to evict the tenant 
and then to reinstate him or to induce him to change the 
particular fields he held for others, before his twelve years 
were up. The B. T. Act, 1885, considerably enlarged the basis 
of the claim to the occa|)aney right in view of these practices 
by enacting that the tenant, on proving that he has held, 
any lamd in the villaye for twelve years eonUnvonsly, 
attains the status of a ‘^settled raiyat,” and becomes, as such, 
entitled to an occujianey right in all the lauds he holds for 
the lime being. 

With regard to the origin of the occupancy raiyat, 
or klmd kaslit raiyat as he is called, there are two 
differ(‘nt theories ])ut forward. According to Dr. Field 
they wert^ oiitsiders^ who had been permitted to settle in the 
village and had to eoiitrihute to the Raja a share of the 
produce as government revenue and to the village community 
something in addition. According to Mr. Baden Powel, on 
the other hand, they were not settlers from outside but 
original members of the village community who cultivated 
their own lands and were liable for shares of the government 
revenue and nothing in aldition. They were, in fact, pro- 
prietors of the soil, which they cultivated. 
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I have attempted to shew that both the above views 
contain only half truths. There can be no doubt that the 
original fieillers in the village, who were all members of 
the same family, and who, in course of time, formed the 
village community, were the pyoprietorH of the village lands, 
which they themselves cultivated. i3ut. the struggle for 
existence compelled them to amalgamaie with strangers, 
who, although originally had no right to the village lands, 
would then Ijecome as much proprietors oi* the lands which 
they had tliemselv(‘s cleanMl and on which they had establish- 
ed themselves. But when the struggle for existence ceased 
to troid)le the community it became a close corporation and 
refused to assiofilate the strangers. As soon as this stage was 
reached there could be no doubt that any new-eomer would 
only be admitted into the village on terms of paying rent for 
the use and oecu|)ation of lands, or, in other words, as tenants 
under the original proprietors and acquired no proprietary 
right in them themselves. With the rise however of a class 
of aristoeracy intermediate between the Iving and the 
village community, who assumed the landlord's right over 
the village proprietors whom they degraded to the position 
of tenants under t hem, the distinction that had existed between 
the outsider and the projirietors themselv^es soon disappieared. 
All were now tenants under the landlords. Besides tliese, 
there were the non-resident raiyats of the village, already 
spoken of, who yet cnltivnited the village lands and have been 
held by all authoriti(‘s to be mere tenauts-at-will. Act X of 
1 859 gave all these different classes of tenants the right of occu- 
pancy without any distinction as to their origin'. Thus all 
raiyats in the village — whetlver the original members of the 
village community, or the outsiders assimilated into it, or the 
outsiders not so iissimilated but settled in the village as tenants, 
or the non-resident cultivators in the village, — could become 
o(;eupaiiey raiyats after they had held the same land for twelve 
continuous years. And the B. T. Act of 1885 went further 
and provided that by only holding any land in the village for 
the same period such right could be acquired. 

In dealing with the incidents of oeeupancy right, 
besides the authorities already referred to, I have to depend 
more largely on the reports, both government and private, of 
the decisions of the High Court interpreting the provisions 
of the laws relating to the same. I have tried to find 
out what may be called the leading cases on the subject and 
to deduce from them the underlying principles on which they 
are based and indicated them in my thesis in a way which, 

I venture to say, has not yet been done in any of the 
annotated editions of the Acts. 
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INTRODUCTION 

Land Tenure in Ancient India. 

CHAPTER 1. 


THE HINDU PERIOD. 

The suhjeet of the present thesis is — '^The origin and Subject of 
growl/t of the right of occupancy in aarieultural lands and the 
i Hcidents thereof. 

The subject, no doubt, is a very important one, not its import- 
only from the point of view of a professional lawyer, but ance. 
also from the hij^her standpoint of a student of the science of 
law. The University of Calcutta by fixing' it as the subject of 
this thesis have shewn their genuine appreciation not only of 
purely scientific researches in the departments of Indian law, 
but also of the difficulties of a practising lawyer in dealing 
with cases involving the law on the subject. 

The subject naturally divides itself into two parts ; — 

I. The origin and growth of occupancy right. 

II. Its incidents. 

I shall first dwell upon the first part of the subject and 
then proceed to deal with the second. 

By the expression occupancy righi^' is meant the right Definition 
of a raiyat to occupy the land comprised in his holding of occupancy 
inspite of and against the wishes of his landlord to the 
contrary. 

The origin and growth of the right of occupancy can- Enquiry into 

not be clearly understood without considering generally the l«i story of 

hist or u and develomienl of land tenure in this countnj, land-tenure 

^ necessary. 

The sources of our information as to land tenure during 
the Hindu period of Indian history are, however, very Pej-iod 
limited. The Hindu law books are singularly defective 
in respect of the rule.s relating to the tenure of land, 
and to the mutual rights of the various classes engaged in 
its cultivation. From the Code of for instance, we 

obtain little help. We find only casual mention of rights in 
land : the general theory of land right is not touched upon, 
but only some special cases thereof.' This peculiarity is 


Phillip’s Law relatiiig to the Land Tenuree of Lower Benyal^ 
Tagore Law Lectures, 1674—76, 3-4, 
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all tlie more striking’, lieoaiiso tlie real wTalth of tlie country 
is and has always been a<^ricultiiral.^ The question has 
to be answered in the silence of ex])ress law by a reference 
to th<‘ acdunl praeti<M>s aiid the of the time.- Besides, 
the researchos into the archaic laws and customs of the 
difl'ereiit nations, which have been carried on by the 
western scholars with their accustomed vigour and success, 
have brought to light the existence of certain institutions 
amongst them in remote anfi(|uity And in the light of these 
(liseov(iries wo may approximately ascertain the state of the 
land law in Jndia during ancient time. To a student who 
would coidiin' his attention solely to the ancient Sanskrit 
doeuments of Hindu law and usage, much of the evidence 
they furuish will b(‘ lost or appear to be devoid of meaning. 
But if he makes a study of sirnjlar institutions in other 
countries and takes a broader and com})arative view of the 
subject, many of the data winch b(‘ might at first pass over as 
us('lc.ss and unimportant will assume a new significance. 

The Hindu Codes of Law do not distinctly state to whom 
ihe piopertif in (he -soil helonfjed. But two different and some- 
what coniradictory theories as to the ownership of the soil 
during the Hindu period have been put forward by western 
scholars. According to some ownership in the soil ve.sted in 
the King, while according to others, in the subject who 
cultivated it. Thus Mill, the celebrated Historian of India, 
holds'^ that according to the ancient lawgivers the King had 
fhr ahsol ah pfoprrig m the .soil. He comes to this conclusion 
by analogy witli the custom of some barbarian tribes recog- 
nising this ])rinei|)lo, as stated in the writings of certain 
travellers, and liy referring to certain passages in the 
Institutes of Mamf where the King is called the lord 
poramonnt of the mi and where the occupier of land is 
held res|K)nsihle to the King if he fails to sow it.’^^ 
It is probably on the authority of Mill that a more modern 
histoiian of ancienl India, A ineent Smith, dealing with the 
subject of land revenue during the reign of Chandra Gupta, 
the first Mauiya Emjxu’or of ancient India, has expressed the 
opinion tliat the native law of India has always recognised 
land as being crown property^ and has admitted 
the undoubted right of the ruling power to levy a Crown 

^ Vilhnjc Commit n hies of East and ol, 

* Hee foot -not 0 , Pago 1. 

^ Mill’s ‘ Historic of British India* A^ol. I. 180. ' ■ 

* Ifano Samhita, Cljaplor VIII, 39. ‘ ‘ 

’ 243 I ” 
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reut or Mand revenue/ amounting to a considerable [)roportion 

either of the gross produce or of its cash value.’’ ^ And 

in his book on the Emperor Asoka, the (ireat, he has also 

re-iterated the above opinion without any adequate data in 

these words : — An affriculiuml land was regarded as croirii 

proje^rfi/ and the normal theoretical share of the state was 

either one-fourth or one-sixth,”- In the latest edition of his 

History of India he could cite as an authority in sup|)ort 

of the view only a })assage from a conimentory on a text 

of the Arth'^ Sastra of Kaatilf/a whi(di runs thus : — ‘^‘Those 

who are well versed in the sastra admit that the king 

is the owner of both land and water and that the people can 

exercise their right of ownership over all things excepting 

these two” Another modern authority i i America‘S llopkinfl 

collects evidences from the earliest Vedie age to the 

later days of the >SV//;77/.y, on the basis of which Ik* strongly 

sup[)orts the view that the King was recognised as tlie 

owner of all the land. He observes: — ‘^It was uiKpiestioned 

tliat tlie King was the master of all. The King is Argnmentg 

not only the over-lord^ he is the owner and one of his in support 

old titles is — ^ llie one onrning alii The King in the earliest ^ticreof. 

])eriod (in the recorded ceremony of inatiguration) is (LXj)ressly 

said to be the deeoarer of his peogAei^ This is no isolated 

})hrase nor are the ])eople other than his own ” (vn/os'^/os). 

And he refers to a passage in the Aitare/ja Brahm ma accord- 
ing to which the I'aisgais peculiar function is to be devoured 
by the priest and the king (VII :29-8). 'Mt is non-sense”— 
he says — ^^to sip]K)se a j)easant proprietor o})enly described 
as tit only to be robbed by the king; could lia\e any secure 
liold on his landed property. The king’s ownership extended 
to all property except a ])riest’s, wliicli is especially d(‘scribed 
as the only land in his realm ‘ outside the king’s district, ’ 

{a ca). We find tlie same view also in the legal literature. 

Brihaspati (500 — 600 A.D.) says that the rc'ason why the 
king becomes heir to property left without another lieir (male 
issue, wife or brother) is that he is the owner of all ; ” and 

^ . Viu.ctnit Smith’s ‘ The Karhj Hidonj of India *. jsl Ed. ]90t, 123. 

" Ibid, Asolca. Rulers of India Series, 2nd Ed. 1)0. 

3rd Ed. (1914), 131 the original passage runs ilius 

s' z: s i ??? 

•—Comment on Artha Sadra. BK. ii, Cliap, 24. But 
the original text on which it h the commentory has nothing to 
do with the question. 

^ Hoiiikins ^ India old and NeivA 221 
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Narada, who wrote about the same time or a little earlier, 
says that the real estate lield for three generations cannot be 
estranged except by the king’s will. Again, Brihaspah^ 
while discussing the question : — [to which man does a land 
taken from a village belonging to one and transferred to 
another man either by the action of a river or by the king, 
belong? ] says : — It belongs to him who gets from river or 
from the king.” The king gets half the treasure-trove and 
when he gives a village to a priest, he gives him as owner the 
right to all the treasure- trove. The Epic also has many 
passages shewing that, while a priest claimed a divine right 
to possess everything in theory, he abrogate ! this in practice, 
and in consequence everything belongs to the king to give. 

' Only a warrior (king) may give land to a priest’ — it is said’ 
and conversely it is said again : — ‘ Land may be taken 
jX)ssession of only by a king.’ ‘ It is a vedic utterance that, 
the king u the owner of the ivealth of all save the priests , 
is another statement made alike by law and epic. Further 
more, although the epic kings are perpetually admonished by 
the sages not to do wrong to the people and although various 
sins against them are enumerated as possible, yet it is not 
once hinted that the king should not rob his subjects of laud, 
as we might expect to meet if the land were regarded as 
originally the |)easant’s own, in the vast epic literature 
and the wide range of legal sastra. It is only till the 5th 
century A.D., that the king is admonished ‘ Not to upset the 
two foundations of the peasant’s life, his houvse and his field ’ 
{^Naradnds Law Book) * * * Further 

the king is declared to be ‘ the preserver and destroyer ’ of 
his people who are still, as of old, to be ^ devoured^ by taxes 
or otherwise as the King sees fit, and when he needs it, ‘ the 
King may take all the possessions, small and great, of those 
‘who break the ten commandments (of morality) and posses- 
sions of any one save a priest ’ He gives and gambles away 
fields, villages, and whole districts at pleasure. Nor is such 
a gift of a village a presentation of a right to tax alone. 
As the recorded eopper-plate grants of the first centuries 
shew, the grantee is made absolute owner, not ^lative as in 
the case of an overlord.” He further refers to the passage 
in the M nava Dkarma Bastra which describes the King as 
the ‘ /oyv/ r?/* all'^ a phrase which Biililer, another great 


^ M<niU Sajnhita, Chapter VIII. 39. — 

i 
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authority^ is inclined to interpret as a proof of land-owning/ 
and on whicli Mill also bases his view, as we have already 
stated. Biihler also regards the rule as to King^s right to 
make gift of a village to the priest as a distinct recognition 
of the priiici]>lo that the ownership of all land is vested in 
the king^ 

The evidence however is quite inadequate to prove what Not condu- 
is sought. The power of ///£? to which 

reference has been made by Hopkins is undoubtedly a 
political power y and has no connection with the ri4htof 
ownership, Hopkins thinks that the gift of land to jjriests, 
which seems to be the first sign of land transactions in the 
Brahma. I as, w^as a)i actual gift of land. But the evidence 
on the p( iiit to which he draws our attention is inconclusive 
of the inatt-er. It may have been so in many cases, but it 
may ea.dly also have been explained as the grant of the mere 
svperio.ity apart from ownership iu the soil. Ami the epic 
grants on w hich he relies arc hardly decisive one way or the 
other. With rtjgard to the other evidence, the most Orilioclqx 
important perhaps on which Hopkins so much relics, the 
authoritative interpretation of the text of the I eda on which 
it is based, does not lend any support to his theory. 

Thus the great Jaimini in his Mimansa Darsaua discussing 
this question, distinctly lays down that the maxim of 
law that ^ the king is lord of all, excepting sacerdotal wealth ’ 
concerns his authority for correction of the wicked and 
protection of the good, llis kingly pow-er is foi* government 
of the 'Calm and extirpation of wTong ; and for that purpose, 
be receives taxes from husbandmen, and levies fine from 
offenders. But the right, of property is not vested in him ; 
else he w^ould have property in the house and land apper- 
taining to the subjects abiding in his dominions. The earth 
is not the king^s but is common to all beings, enjoying 
the fruit of their own labour. It belongs, says Jaimini, 
to all alike.^’^ Savara Swami commenting on this passage 
says; — ‘Hhe king cannot make a gift of his kidgdom for 
it IS not his, as he is eniUled only to a share of the produce 


^ 111 his note on Mann loc c it S. B. E. 25, 259, 

" Ibul. 

See Macdonell and Keith’s ‘ Vedic I'Hde,v of Names and subjects^ 

* Jaimini 6*7, 2i “sj UaifstftlS’aTJl”- Colebrooke's 

Mkcellaneom Essays, 345. 
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hy reafiiM of kis afford nig protecliou (o hh suhjeids'^^ And 
Sanana, ^aijana^ the celebiuted coninieiitator of the Vedas, adds— 
“ A king’s sovereignty lies only in his punishing the wicked 
and protecting the good.”- The records of Hindu thought 
from the earliest time down to the dawn of history are un- 
animous in this theory of the king’s right. With regard to 
the passages of Maivi on which Mill as well as Hojikin’s rely, 
it may he pointed out that as the king is, elsewhere in the Code, 
described as the regent of the waiern and lord of the jirma- 
mentf'^ the first passage, on which he bases his opinion, is not 
conclusive. Besides, it gives the reason why old hoards and 
minerals in the earth belong to the king, and has nothing 
whatever to do with the property in the soil. The second 
passage is intended for the ])rotection of the share of the 
in-oduee of the soil to which the king is, by law, entitled, 
on account of his revenue. The original text of Kanlilya 
from the commentory on which the passage has been cited 
by Vincent Smith in the latest edition of his history of 
India lias no reference lo the (piestion now in issue, 
Even Kanil/i/aj the minister of Emjieror Cliandra Gupta 
Jlourya, whose devotion to the task of empire-building 
compelled him to exalt the position and dignity of the 
Emperor, never claimed for him the ownership of the soil 
of Ids Empire. And in the passage referred to the commen- 
tator makes only a general reference to the Sadrais without 
citing the particular texts on which he relies, and on the face 
of the HOHfrir texts we have alread) cited his opinion as to what 
is laid down in the sastras cannot be accepted as authoritative 
on the matter. 

King iVn examination of the ancient Sanskrit texts dealing 

only ufsJi ire king’s reveuue clearly shews that he was neve^ 

of produco! ^ regarded as the proprieiar of the soil. He was entitled 
only to a share (f the prodnee of the land in the occupation 
Rigveda, of liis subjects. Thus in the Rigveda, the most ancient 
record of the human race, this view of the king’s right 
which runs through all the later law books, is found. It is 


’ SV/i';/ Commentary on tlic nt)ovc 

St?} ?ns«!r flfltfiwf WR^t 

IT 5T l” 

- Saijanes CotumeiUary on the .above 

I if ?f^t 

w ii’’ 

* n *bVrm/u7«, Chapter Vll, 7 : — ^ RHIW. l” 
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tliere stated : — “ May India ordain that your subjects nia} 
pay you tax {Fa/i)^'\ And the lexieo»'rapliers are unani- 
mous in stating that the word/ Vali^ is always used in the 
technical sense of the king^s sharvi of the {iroduce. The 
Upavhhids stand next in order of time to t he I'edas and 
the Brihad AmuijaJca explaining in a j)aral)le jinVi/a/ 

the relationship between the senses and the organs of action Arnnyaka 
on one side, and the eliief Prana (eonseiousness) on the 
other, goes on : — “ The Prana then said to the senses that 
if they were convinced that he was the superior they must 
pay him The expression used in tiie text is 

^ /'/77/ ^ which has been explained by Siinkirac/iaryya in his 
commentaries on the said I panuhad as meaning ku'^a or 
tax ; and we have already seen that the term is synonmous 
with the king^s share. We have abundant evidence in 
Dliarma fintrafi, the class of works that came next into Dhnrma 
vogue, as to the king's right to a shar> of the produce. Thus 
Gautama y the earliest of the Sufrakaras says: — ^‘The culti- Gautama. 
valor must pay to the king a tax amounting to one-tenth, 
one-eighth or one-sixth of the [nvdneQ'''\ B(rud hay ana, 
who is later than Ga^itamaj sayn : — ‘‘ Let the king protect 
his subjects receiving from them a sixth part " (of their 
incomes)^. The Aphorisms of Apastamha, another early Apustamha. 
.w/nr writer, contain the following text: — “He (the king) 
shall make them (his subordinates) collect the lawful taxes 
{Sulka)P^ The word Sulka is here used, which Haradatta 
in his commentory explains to mean a twentieth part 
of the merchant's gain, Vamtha, speaking of the king’s 
right, agrees in the opinion of the other sagcs‘\ The later ^ 
sages also are unamimous in this theory of the king^s right. 

Thus lays down * * of grain an eighth part, 

a sixth part or a twelfth part (may be taken by the king) of 
according to the nature of the soil and the labour necessary 


Rigreda, VTII. 8. 173—*' ^ ” 

’ Brihad Aranyal'a Upanishad :--“cnR| t which 

is tluis explained ^ ^ 

* Gautamn, Cliapter X. 24, Sacred Books of the East, Vol. JI. 
227—228. 

* Baudhayana, Pixisua T, Adhyaja 10, Kandica 18, verse 1;— 

" TT5IT Rsn; ^’—Buliler. 192. 

® Apastamha, Prasna IT, Patala 10, Kanda 26. verse 9, Sacred 
Books of the East, VII. 162. 

* Vasistha, Chapter XIX 26—27. 
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to cultivate it* or more in cases of distress^.’^ Such is 
also the view expressed by Yaj naval Ic^a in the verse noted 
below**. Narada defines ^ Fali' as a sixth of the produce 
of the soil and mentions it as an item of the king^s revenue^. 
The Vis/inn H viti dealing \Vith the king^s revenue says 
He must take from his subjects as tax a sixth part of 
every ear of the paddy '’*'*. In the Makivarata also a sixth 
portion of the ju’oduee of the land is mentioned as a source 
of the king’s revenue®. Such is also the rule laid down 
Kitutil^a in his Art/ia Hastra'^ and Sukracharya in his Nitu 
saslra^. 

From the above it is clearly shown that the only right 
which tlie king possesses over the land in the occupation 
of the subjects, is a to a share of its produce, though 
the authorities are not unanimous as to the extent of this 
share, the opinion of the most of the text-writers being 
that it is one-sixth, while according to some an eightli> 
tenth, or even a twelfth, is considered as proper, and the 
utmost that tlie king could claim under any circumstances 
was one-fourth. Re that as it may, as the king’s share is 
so limited, as stated above, to one-sixth, or at most to one- 
fourth, it may be fairly argued that there must have been 
another proprietar for the remaining five-sixths or ihree- 
fourths, who must obviously have had the greater interest of 
the two in the whole property shared®. This is the cultivator 
of the soil, who must accordingly be held to Us proprietor. 


^ Mann, Cliaptor YH. 130:-- ^ ^ l’* 

’ Ibid Chapter X. 120 ^ l" 

ii)ui, 1 18 : wmiqft i imn 

* Yfijniivalkya Samhiia, Hombay Edition, 99 — 

i” 

Anradn Cliaptor XVTII. 48:— 

“ YMuh Chapter III, 22:-“inni%l^ HH«m: 

tlHHl^qi^ l” 

• ■Mahorarata, Srtn/i Prow, Chapter LXIX, Verse 

“’HKltn qtllHI I 

^ Book II, Cliapter T. 

• Book IV, Chapter U 222- 30. 

* Blphinstone’s History of India, 9th Edition, 26. 
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The dilTere it sources of the revenue of the ancient Sources of 
Hindu King, as enumerated by the law-givers, such as 
Ga lanifG , ApaHkmh G , Batulh.njana^ ^ fa-vsUniA^ Maiur' ^ ^ V“ iudicrtto the 
iwnalkj/iA^y and also in ihe 1/ lararafa^, shew that same, 

none of them hive an^' emnection with the j)roperty b(.‘Iong- 
iiig to the king nor can they be identified with rent or fee 
for the use and oceu|)ation of anotlier's jirojierty, aud the fact 
that the taxes on the jiroduee of the land aud those on certain 
moveables are placed on tlie same looting, indicates that the 
demand of the king from tne cultivator of the soil of the 
share of its ])rodu(*e does not stand on a higher footing than 
that, for instance, from a merchant upon goods sold, and 
that in each case the owmu’sliip over the taxable pro})erty is 
with the tax-payer and not with the king, who is entitled 
to the tax only. 

Besides the above indications we have positive evidence tiurtb rc8 
to shew that the |)ro[)rictoj’ship in the soil idways rested 
with the (iultivator. According to the ancient Hij‘du law, 
as according to the ancient Homan law, laud not liroughi 
under cultivation or not taken possession of with the ohjeid. 
of approjii'iating it, is, like fishes of the rivm's and seas, the 
fowls of the air, or tlie wild animals of the forest, ns yn/liitH 
[(uwaniika without owner). Thus in the fJsanus sa iGiila 
we find it laid down that ‘forests and waste lands.j^.j^^, are 
said (by the sages) to be without owm.u'.’'*^ ddiis 
ancient Hindu law of res null Ins in respect of jungle land 
is repeated almost in the self-same words in the 


' Gautama, Ch^iU'V K, 

- AiHutamha, Unisiiii 11. Palala 10, Kjiii<la, 20, verse 0. 

Baudhaijaua, Prasnii I, Adyaya 10, Kandika 18, vcffie 1. 

^ Va^liitha, Chapter XIX 20-27 : - 

■' ilLr/iw., Chapter VllI, W. They are : (i) Vnli (ii) Kara (iii) 

Sulka (iv) Prafiraya (v) Dauda. For tlieir ineaiiirijrs see Kulluka's 
conniientary. 

" Tajnavalkyn, Bombay KiL, 98 — 99 already cj noted. 

' Narad t, Chapter XV^lIl. 

* Mahavarata, S'lnti Parva^ Chapter Lxix, Verse 25 : — 

€ qs ffinHfq ffl g?ii^ ?ir«5Hq n” 

“ Vsamis Samhila, Chapter V, 16:— gsq^t^sqiqtpnfsi 

^ BsqfPi q|«if»iqnf5T qiTj; i 

Mahavarata, Aimscmana Parva, Cti.apter LXVI. 35 : — q 

q ^iqnfqqnfq '^ii; i 
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indicating that it was one of the iinivorsally rceog'nised 
maxims of the hivv, never open to ([iiestion^ that unreelaimed 
jvmjL^'le land was williout anv owner. 

; lUit alon^' with the idea that the earth was m n» llrm 
there runs tlirough our sacred books a parallel idea that the 
earth nun res roman nne-s or the romnwn proprri fj of all men, jnst 
as air and water. In fact mx ]lhh in made no distinction in 
principle lietween r^n a til li ns 'a\\A tch com m nnes, Tims accord in 
to Jaimini — ^^The earth cannot be i^iven a\vay as it is tlie 
common jiroperty to all.”^ Sarara nwswi commenting on 
the aphoi'ism says : — ^'The earth is tlie common property 
of all liuman beings.x.^,^none can lie the owner of the whole 
earth”- and Sopnna exjdaining the same passage says : — 
^‘The soil is the common property of all and they through 
theii’ own clforts enjoy the fruits thereof.”'* These passages 
are suHieient to shew that according to ancient Hindu 
Law the earth and all things therein were the general 
|)ro])erly of mardvind from tlie immediate gift of the creator. 

Hut though the sages thus regarded the earili lobe 
the commoii property they held that i\ ri/jlit to particular 
portion of it might be acquired. This is by appropriation^ 
that is to say, by taking possession of it with the intention 
of kt‘eping it, as one's own. And the lirst act which shews 
such an intention was undoubted 1\' the reolamatioii of the 
jungles. It naturally follows from the above tliat pro- 
])rietorslii)) originates with the act of reclamation, ami the 
proHant trito rrrlauns and ronrerts the jntufle into arable 
land tiiuuones thertd)! the proprietor nf the same. This is 
clearly staled by the great Mann in the following passage; — * 
‘M^iVeii as the wild deer ol the iorests become tlie property 
of the man w ho tirst |)ier(*es them with arrows, so does the 
arable land, they say, become the property of the man who 
tirst cuts down the jungle for purposes' of cultivation.”^ 
And tlie (iornmeiitator hnllnka in expl lining the same says 
“Tlie field is spoken of as the property of the man who 


' Cliaptor Vi. 7. 2 . -^^ 

A^aI.I^.a.lnlasllya,Cluiptn^ V^ 

^ Xtinija Mala Vidam 358. - cRlf ^ i 

Also Soijana Bhashifct. 


‘ Mami Sainhita, Chapter 
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removes the fixtures (juuj^le) and 1 hereby ooiiverts tlio 
junjijde into a field.” ^ It is clear therefore that our 
aneient law regarded the jung-le and other unreclainual 
waste lands in the .same li^'lit as the fowl of the air, or the 
fish in tlie sea^ or tlie wild animals of the forest, u hi('h any 
man nii^ht sieze and appropriate for himself, hor acquirim;’ 
])roprietorship in such lands there was but one way npim, and 
lhat was by reclamation. Whoever reclaimed any junu;‘le 
land became its ])ro])vietor — himself and liis heirs after him. 

And so far as proprietorship was eoneerned, the kini>’ stood 
on tin; same footing* as his* subjects. Tjilce tliem lie himself 
mi;;’ht also aeijuiro the ri^’ht of proj)erty in such lands by 
reelainatipn. So that they would be crown lands quite 
as much as they are in. Ihjg'land. From tin* above it is 
clear tliat tin' enltivator was the jnoprielor of his own of soil its 
land that he cultivated. In the words the (ammientator 
Stirara : — “iMen are the lords of their own fields.”- 

If the eadtivatov himself, and not the kln^*, is (In' pro* King’s sliaro 
prielor of the cultivators land, the question naturally arise^ culled ‘ laO’ 
— why is in; to pay nni! for it, be it a lived <>1* 

])rod'uee of the soil, to tin' king-? 'Ida* Ano-lo-Saxon freeman 
had not to ].)ay rent for liis frt'e-hoid, the »Swiss or the 
French peasant-proprietor had not to pay rent foi’ his holding’ 
to the king’. The liuliiin peasant-pro|)rietor also, like Iris 
Swiss or hdeneh coiifn^re, had not to pay, u liat, we (;all renl for 
the land ho liolds to the king. That fixed share of the ])rodnc{; 
which he had to pay to the king was paid not fur the use and 
oceupation of the hunl which belonged to the king. In onr 
ancient it was called the ^ Val I ' ox a voluntary 

offering, and the delivery of tin* king’s sliare of Ilje ])rodu('e 
is described as the F or t be voluntary gift 

of the ^ Vali ’ to tlie king.’’ The king was called the 

^ hmiupa r or the protector of the ‘^d’s^ (f^Tl) oi- the 

people, and as sueb the Vali was ])aid to him at iirsl. 
freely as a contribution for the performance of (lie onerous 
duties of bis office. As pointed out by SWru/v/ SV vd///, wliile 
eomnnmtiug on the text of JautihiiH Mim //.v^/rd ready referred 
to: — “The king is entitled to a share of the produce hfj nmoa 


' 1 
lihas<hya, VI. 7 . 2. 

' ^\--Vishm SmYiti, 

Chapter X, 
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of Itix aff'ordiuij profeidtoii to hix .mhjocU.”^ And m 
he only sums' u)) the views of the earlier sa^es. Ihus 

B<}U(IJiaf/(inaj for iustaiioe, savs that ‘"the kin^ ^’ets the sixth 
share as he protock tlie sahjeets’’^. Yormvolki/n I'epeats 
the same idea in the verses noted below®, and such is also 
tlie view expressed hy PantH'ira^. Narcuja deelares that 
tlie revenue which under the name of ^s/tarr is deiived by the 
kino* from land and other sources is ordained his renmneia- 
tioir for protectinof his subjects ( trfSTiT).^ The 
also spt'aks of the royal share aloiii^ with 

the otlier taxes as the wa.i^es ( ) realised for services 
rendered by the kinc^-\ Idiere can be little doubt that 

what was originally o’ivon as a roluninrif oifering (^h) came 
bv custom to be soon regardt'd as (U)}npnls()r}j for the servi(‘es 
rendered by the kiiig, and soiuetimes came to be 
identified with kara or tax, and sometimes used techni- 
cally as the share due to the king (m And 

Jaimiifi in his M inf ansa distinctly states that the share of the 
[iroduce received by the king from the cultivator of the soil 
is, as in modern terminology, a fur and not rent'^ and 
this is also borne out by the texts already referred to. 

From what is stated above it is clear that ownership), or 
such owpership as was within the conception of the time, was 
wifjt ilia coinufiinifi/ wliich existed before kings or sovereigns’^^. 


* Sdcat'a'n CoTiniiciitaries on .Jainiiiii (5. 7. 

WrlHt vriTO I 

" Baadhayann, inatsua I. Adiiy{i3-a 10. Kamlika. lo. Vi-rsc 1. 
Btthl(U\s Translation lUi' ^511: I 

Yujnav(dhiia, Jjoinbay Edition, 98 • 

Tm: I wm W 

qfVqifiiq^T 1 qftqi^f|4 || d5:iV 

Narada Snu-iii, Cliaptev XVlf, 18 : q ^ VU^T' 

« Uahavaruin, Hanti I\,rvn^ Cli:i])ter XXI. 10 : -qf^q ? »r if 

«TSr l qcI^ST II 

2. See Hopkin’s India, old and nctr 


‘ FiphV» LfnuVi old imj and fhc Rchifion 
419 j Maiues 'vdlaife communities^ 122. 
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The Greek notices^ in which it would be dangerous 
to put much trust vary in their statements. In part they 
speak of the rent beiin^ paid and declares only the king and 
no private persons could own land, while in j)art they refer 
to the taxati«)n ol* land. The evidence, so far as it goes, of 
other Aryan peoples does not sup})ort the theory of the origi- 
nal kingly ownership. Such ownership did not exist as far 
as can be seen in Anglo-Saxon times,- nor in llonit'ric 
Grec(*e,'” nor in Rome. And there are some Knglish 
writers who hold that the property in the soil in ancient India 
vested in the cultivator and not in the kingk 

The next ))oint to be considered is whether the land o^vnorsliip 
belonged to individuals in Heparafe ownership, or to a was coinmon 
body of imhvid.ials or families, or to tlw* C()ninHinitv as a. 
whole in coanaon. In recent times archaic inst itulion of*’“‘'’' 

property has b -en the subject of careful examination 
by the jurists of the Historical school. Hie chief of . 
them — Sir llonvy Maine — is of opinion that ‘Hhe oldest 
discovera])le forms of property in land were forms of 
col/ ed ire inopirty and separate ])r()perty has giown 
out of collective |)roperty or ownersliij) in common 
Some authorities are of opinion that in India in 

ancient times all lutid roos hdd in cowmou nj Ihc riUatfc 
couninruilicHy as is still the ease in many of its })arts, and 
that this might perhaps liave been the general rule, subject 
[lerhaps to the excejition that some indivitluals might have 
possessed property by grants of land from tin* villagers, 
or of the king’s share of the produce by a royal grant from 
the kiiig.^' This opinion finds an important support or 
corroboration from tlie actual observation of a foreigner 
who came to India in the reign of Alexander, the Great. 

In 325 B.C. Nearchus, the admiral of Alexander, while 
sailing down the Indus, observed that familm cnlfiraied 
the soil in common J The families mentioned here 
(ivideutly refers to the joint fi/uilics which formed the 
units of the larger group known as the rillif^c-commfaritp 

’ See Diodorus ii. 40: ArriMn's Indica J1 : St mho, 703: Uopkiii’s 
J. A. 0. S., 13, 87, ck\ 

" Kng’Usli Historical Keview, VITI 1 — 7. 

Lalt;^’s ^ Homer and Ilia Affe* 230 &c. 

' History of Mysore^* Vo]. I, Chapter V and Appeudi v, 23 : 

Elpliijistou’s 'Iliatory of India f Cowell’s Ed. 23. 

® Maine’s Village Communities in East and West, 70 — 77, 01. 

^ FA\>himtoric*B History of India. 9th Edition, 25. Monier Wililain’s 
Indian IVi.sdon?:, 201, 

^ Max Mtiller’s India — Wliat ca7i it teach ns ? 18, 207 : also 
Elphiiistone’s History of Induh 9tli Edition, 259-260. 
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TJ{E HINDU rERlUD, 


spoken of above. But the casual observation of a forei|^ner, 
quite ii,^norant of the manners and customs of the people, can 
carry but little wei<:^ht and we must seek for other better 
evidence. 


Village 
comm nni tics'. 


Not owners 
in ancient 
India. 


Joint 

families 

owners. 


It has been said that the political unit or MJie social 
celP in India has always been, and, inspite of repeated 
forei^’n conquests, is still the villnfje-mnwnidtf/^ . 
Conquests and revolutions seem to have swept over it 
without disturbance or without displacing it‘^. To quote 
the classic (lescript ion of Lord Metcalfe: — Tbcy seem to 
last wliere iiotliing else lasts. Dynasty after dynasty 
tumbles down ; revolution succeeds to revolution ; liindoo, 
Patau, Mogul, Mahratta, Sikb, English are all masters in 
their turn ; but village-communities remain the same’^'^. 

But whatever the social and political signiticauee of 
these village-conimnnities might have been in India, they 
played y/o /A/r/ /// yro/r/// dredopmeui of the proprie- 

rlijht^ hi the la d which, in the opinion of Sir Henry 
Maine and others of his school, it did in other countries. 
Even in so early a period as the Vedic age the village does 
not appear to have been a unit for legal pin pi'ses and it can 
hardly be said to have been a political unit. The Fed in 
literature tells ns very little about tiie social economy of the 
village. There is nothiug to dunv that the cownninitp as such 
held the laud. There is no trace in it of commtiual property 
in the sense of ownershi]) by a community of any sort, nor 
is there any mention of communal cultivation. What little 
evideiice there is indicates that uidic ideal fennre of land 
was known and imlividiuU prupertjj in land sterns also to 
liave been jjresumed. The ])reciso nature of the ownershi}) is 
of eour.se not determined by the expression * iudi rid ual ofruer- 
sh/p/ but in effta*t, though not in law, it presumably meant 
tenure btj a faniihj rather than hy an iudiridual persoid. 
]t is therefore not a matter of surprise to us that ancient 
law books — the dharma sutras and the dharnia sastras^ which 
come later than the FedaSj make no reference to these 
comm unities ; nor that we do not find any of these works 


^ Max Miillor’s India — M hot can it teuch ? 47. 

“ Maine’s Ancient Loic, 201. 

■’ liepaH of Seleet Committee of House of Oomnion.s on affairs of 
East India Ooiir|)any, dated August lOfh, 18S2 .Appendix. 

I^lncDonell & Keitli’s ‘ Index of Vedic Name.^ and Huhjects under 
nr cam lc(<heira find Grama : Jolly ' Hecht Und S/ftr?’ 93 : Hopkin’s Journal 
of the American Orient'd Society^ 13, 78, 128: Baden Powell’s liuhan Village 
CeutmnnaieH and Villoge Coviniunities in India : Zimmer Altindescfwe 
Lehen, 230 : Mrs. Uhrs David’s Journal of the Royal Asiatic Society {l^l) 
180. 
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recording as a fact that in India at any time the ^ f/rdmuH ^ 
or villages were the proprietors in common of the lands with 
which the people of the villages were connected. There is 
therefore no reason to believe that there was any corninunal 
idea or the idea of common or joint ownership of land 
current among the members of any village community. Of 
course one community had lands and land-tnarks (listinct 
from those of others, but ea<^h family had rights in the land 
in its occupation well recognised and distinct from that of 
another. 

But although we do not lind in any passage in Sanskrit Village 
text-books any direct allusion to the village co-pareenery, and 

we do find in them scattered texts which evidence 

existence and continuance of the village .system as an integral 
and most im])ortant element in the social and political 

organisation of the days of Mann, and Yajuavnllnja^ for 
instance. Such an indication is furni.shed by the law as to 
dispute between two villages on the (juestion of lioundaries 
as promulgated by Mann and other law-givers.' There 

we find that eacli village is regarded as •Mlistiact and separate 
nnit^ having well-defined limits or land-marks ami boundaries, 
and a raised earth-work called ^ Seta ^ ran along the boundary 
lines between the lands respectively belonging to two villages, 

R(‘servoir.s, drinking places, elongated tanks, water-courses, 
and temple of gods are constructed at the place where the 
boundaries meet.- Within each village there may have 
been individual propevlj established or propar/p ownrd hf 
joini fawilies ; but at the same time we cannot but concede 
that each village wa.s regarded as a unit holding its own 
land, disputing with another similar unit as to whether a 
particular plot of land fell within the ambit of the one or 
the other. In some respects also the natives of each village 
formeda unit in the eye of the law. Thus certain taxes had 
to be paid by them collccUveli/, and if stolen property could 
be traced to a village all the inhabitaid/s liore the joint 
responsibility. ^ 

But while within a particular village the j(d}it Common 
fanUlm were the owners of distinet plots of arable lands, ol 

' grazing nekl. 

^ Manuy Chapter VIII ; yajunvalJiynj Chapter II : Nawda, 

Chapter XIX .* Vrihaapati. 

2 Chapter A^HI, 248. 

^ Barnett’s Antlfiuities of Indian Chapter III. 105. 



16 


THE IfIXUU PEllIOB. 


Of forest. 


Of water- 
course, 
temple and 
gods. 


Village 
orgarii.sed 
and self, 
acting 
Society. 


there is evidence in onr ancient lawbooks of the common 
ownership by the entire villa.^e conimunity of other lands, 
Thii.s each vilhio'e had \i^ (jrazi'if/ f/ro and for the cattle of all 
its residents and cultivators. It was common property of 
the entire villajre and none ot‘ tiie villagers had the right to 
approfiriate any part of it for purposes of cultivation. 
Mana has laid down tliat grazing grounds are the common 
property ot‘ the village, and the people encroaching upon 
ihern are liable to punishments^ and Yajnacalkya also 
lays down substantially the same rule.- This was so even 
as early as the VeMc age when it was called kJrila or khilya^ 
as surrounding the plough land.'^ The village land 
appears also to include ad joining. /hrev/ iracU over which the 
entire village lias a common rights Besides these, there 
were the a'aier-coana^ the village ientpley and the village gods 
whicli wen' the communal properties of the entire village. 
And even with regard to the aralde land oceujiied or 
cultivated by the villagc'rs which was considered to be the 
separate property of the joint families, we lind a trace of the 
communal right of the village in the rule that such lands 
coaid aof < e alienated wiihoa( ihecotmni of the entire villagerj^^, 
Ihit these and similar rights which the village communities 
liad can hard.y be construed as showing that at any stage of 
their history tlie entire land occupied and cultivated by the 
villagers was eousidered to be eornmon property. 

The village-eomniuuity is an organi>^ed soeieti/j and 
besides |)roviding for the management of the common fund, 
it seldom fails to provide, by a complete staff of function- 
aries, for government, for police, for the administration of 
justice, and for the apportionment of taxes and public duties*\ 
It is a little repiiblie having nearly everything that it 
wants within itself and almost independant of any foreign 
relations". It is helf-acting and includes in fact a 
nearly complete establishment of occupations and trades for 


» Afanu, (’hapter VIIT. 2;i7. 

‘ Yajnumlkiia, Chapter 11. 109. ’ 

vSee Ciseliel W'disrhe Studict} 2, 204 — 207. 

‘ Meuiu, Chapter Vlll. 260. 

'' Anonymous 'text (jnotefl in Mitnkf^hnrny Chapter I, Section 1, 
Para .‘M : - 

“ Maine’s An ient Law, 202. 

.. porr] Metcalfe’s Description, (see foot-note 3, Pa^e 13), 
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(‘iiiibliniij it to (‘ontiniK^ its eolloctive life without assistance 
from aii\' person or body external to itselt. It lias its head- 
Mian or eouneil of elders exercising <|uasi-jndieial, <|uasi- 
i«*gislative pow(‘i', a village police, and several fainili(*s of 
iKM'editarv traders — the blaek-sinith, tlu* harness-makei’, the 
slioe-inaker, the potter, the barber and so on. The Brahmin 
also is found for the performance of ceremonies, and oven 
tlie dancing girl for attendance at festivith's. There is 
invariably a village accountant who keeps a i*eeord of the 
village produce showing particulars as to its distribution. 

But the person exercising thes(‘ hereditary employments is 
really a -s'cr/vo// of I he eowtamiHif as irell as one of /7.v com- 
]jonenl memhers. Ide is generally paid by the allotment to his 
family of a piece of cultivated land in liereditary |)ossession. 

The (hmiaiuls of those who produce wir(*s are limited l>y a 
customary standard of priced The village-community in 
its social and economic aspects is but au agf/ref/aiion of 
famihios caek of whieh has Us private domain ivhieh it 
cn.ffivafc.'^ for its own special benellt, an<l the ebiof sign of the of joint 
eolleetive ownei ship of the community that is found is the 
irastc land which is held in common by the various families. 

It lias tht‘ doubh' aspiH^t of families united by the assumption 
of eonimon kinship and of a company of ])ersons exercising 
joint -ownershi]) over land. As an assemblage of families, it 
is an organised sindetg <f joint families ) as a community of 
co-owners, it is an assemblage of co-proprietors. But th<* 
proprietor is the family, not tlie (‘ommunity or tlie individual. 

Thus whatever might be the fatale of tilings in other 
<'ountries, in India the joint famotip or the famil}^ joint in ownor. 
food, worship and estate, lias always been tlui unit of society 
from the dawn of its iiistory down to our own days. The 
Aiyan [leople moved in families colonised as well as compiored 
tlu? country-. And even so early as the Vedie Age it is 
Mie joint families that we meet with as the unit of the Aryan 
society of th(‘ tiimvk Mach of these families had its own 
piece or j)ieces of land for homestead and cultivation ; and the 
faniilv was the owner thereof. The common grazing ground, 
the common water-course, the village temple, and the village 
gods wen communal jirojierty in wliich the families were 


’ Maino’s Vlihujv OoniirniniHp.a in Eaiff and irt'.s/, 125-120. 

” Mairio’R ViUoge Coni'm unities in East and 75: CjirnpbelVs 

i'ohden Club Essay, 101 ; Fifth Report of Select Comn)itte<^ of House of 
J'onimons ou affairs of E. I. Co., Vol. II, 07S : E/idenceof Fortosene 
before Select Committee of Honae of Lords (18.T0), 5S9. 

•’ Bliafctacharjoe’s Laic relating joint Hindu family . — Tagore Law 
Leetiiros, (1884— 5) 79—80. 
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interested in common, \mt beyond these there seems to have 
been no unity of proprietorship. I>a,cli family enltivated its 
own lands, as it had done for years, nay foi* centuries, and, 
under certain cii-c urn stances, the interest which they liad in 
tire land was transferable. T1 h‘ family couhl sulilid the land 
or jjjet it cultivateil by hired labourers. Th(M*e were restins 
tions, no doulit, but those impos(‘d w(*re not of a character’ 
that would indicate any detraction fi’om jn’opi’ietaiy ri^’ht . 
The restrictions were for the conv(’nieirc(‘ of the neit^hbour- 
in^ holders of land or other members of the cornmnnity. 
They were in the nature of tln‘ ri^ht of pre-emption ^ 

The joint family is a corporate body of which the 
members ai’e individuals. The villa^fc community is a 
<!Oi’porate body of which the member's are families. - 
'rh<‘ co-sharers in many of tlu'se villag’c^ communities are 
persons who are aoivalhf de^rmlrd fnm a amivion a v cedar. 
iMiat the villa^‘(‘ is jrrirnarilly arr assoeiatiorr of kinsinerr 
unit.cHl by family-tie is ap|)arenl. from tin.' history of the 
Aryan cornpiost of the country. Idrat race moved irr 
families and (colonised as well as compiered the country, and 
the joirrt family with its developmeirt ^rndirally foi’ined a 
village. Aecor’ding to the law governing the joint 
family, the son is a co-owner of the family proper!}' with his 
father. As soon as a son is born he acrprircs a vested intervst 
in the family property, and on attaining the year’s of discr’c- 
tion he is, even in eerdain contingencies, pei’mrtted by tin' 
letter of the law to call for a partition of the family estate. 
Though divisible theoiT'tically, as a matter of fact, howr'vcn’, 
division rarely takes place even at, the death of the lather, 
and many generations constantly srtcceed eacli other withoirt 
a partition taking place, arnl the proper’ty constantly n'mains 
undivided for several generations, thouglr ever’y mtmrber oi‘ 
every generation has a legal right to an undivided share in it. 
Thus \\\cf(i}nily in India /mf< a perpekiaf le.iHlencf lo erpand 
into the lillage-immuinnHij It is eviderrt that an actrral 
community of descent must depend upon mere accident. If 
a family settled on an unoccupied district, it nright; sprr'ad 
out till it formed one or several village cornmnnities. The 
same result might happen if a family became sritficiently 
powerful to turn out its neighbours or reduce them to 
submission. 


^ Mitra’s Tagore Law Lecture’s on ‘ 77io Land Law of Bengal.* 10. 

- Mayne’s Eindn Law ami Vmge, Chapter VIT, Section 196. 

5 Maine’s A7icicnt Law, 228, 2()l-~202 : Early Hisfo) y of lndHiitioni<, 

* Mayne’s Hhuhi Lain and Vmge, Cliapter VH, Section 199, 
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Blit althoiigli the eomniunity bo founded by a introduciion 

sing’le assembko-e of l)lood-relations^ men of alien, extraction 
luive always, from time to time, been enprafteil on it. irmnity. * 
Strug'gle for existenei^ with man, savage enemies and nature 
for(;ed the amalgamation of strangers with the village group 
and unitiid them in the same brother- hood. And, thougli the 
strangers were thus admitted into the brother-hoods, yet in 
all of them eitlu'r the //y/4//vW- is preserved, or the assuinp- 
tion is made, of an or if) Inal comnwn parent a Thus i^i 
many cases the members of the community j)rofess a common descont. 
descent for which there is ])roSal)ly no foundation, and in 
some eases it is quite omdaiu theiN* can be no common descent 
as they ari' of dilferent castes or even of different religions, 
ihit it is a well-known fact that in India the mere association 
produia's a belii'f in a common origin unless there were 
eir(mmstanc(‘s which mak(‘ such an identity plainly im- 
possible,- Thus the village-community is not necessarily an 
assemblage of hlood-ivlatious, but eiflter such an assemblage 
ar a body of (^o-pro[)riei-ors formed on the model of an 
association of kinsmen.'^ 

It was tlie struggle for existence that lirst led the AHsimilatiou 
Aryan group to subin it to an (unalf/aina/ion- of (he si rangers 

e'ilk Ike (jralher-kood. When a stranger would lirst come in 
he would be looked upon by the community with a ji^alous 
i!\'e as an interloper. But the struggle for existence would 
com{)el them to seek for his help and that jealousy would 
grail ually fade. .Besides they had more lands at the time at 
tlieir coinrnaud than they could themselvTJS cultivate and they 
naturally allowed strangers to cultivate them. But while the 
laud was plenty and many villages in progess, no man 
would undertake to clear a spot unless he was to enjoy 
i'or ev(‘r. And when these immigrants offered unrnistake- 
able proof of seltliiif) an pernumeut inka'jitarUs in the village, 
building clearing and establishing themselves as members of 
the village-community and ready to undertake a share in the 
responsibility attaching to that position,'* the distinction 
between them and the original settlers would gradually grow 
indistinct, and they would be almrljed into them. But so 
long as the assimilation did not take place or owing to change 
of circumstances could not, these immigrants would only be 


^ Muine’s Anrient Lav:, 202 — 263. 

' Maync’s Hindu Lav: and llmgc, Chapter YII. Section 199. 

Maine’s Ancient Lav.', 264. 

* Maine’s Village •Communiiie>i in Hast and West, 125 — 126, 

Campbell’s Cdbden Cluh Hassay, 165 ; Directions for Revenue 
Lt^cers, 65. 
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reckoned as more culiivators. JiiUmUo^ fo neffh’ in the 
vil]ai,^e was no doubt the criterion to admit stranger info the 
community, and that intention in a primitive age had to be 
gathered from some length of possession. Accordingly those 
who had settled in the villag(j yhr than (yne 

were generally considered to have shewn that intention.^ 
Thus the immigrants, when they beeame 
yrrov' atmrred into Ijir roiiiniaaifif but wIkmi they were mere 
sojourners they were not assimilated into the village grouj). 

If it was the nrgeney of tin* struggle for existence tha^' 
forced tlie community to receive strangers into the brother- 
hood, then; can he lifth* doubt tluit, when with the establish- 
ment of settled government or from of, her causes, the struggle 
for existence ceases to trouble it, the community would refus(‘ 
to receive the alien [K)pulation witliin its pale. As 8ir Henry 
Alaiue ])oinfs out ^M)uiing the primitive struggle for 
existeiice the eonirnunities were ex[)ansive and elastic bodies 
and these properties may he perpetuated in them foi’ juiy 
time by bad govenimcmt. But tolerably good government 
takes away from them their absorptive power by its indirerd, 
elTeeis,”- and the villag(‘ communities then Ix'coine close 
corporations. As soon as this j.)oiiit is reached there is no 
doubt that any new-comen would only be admitt.e(l on terms 
^ oampatlon of lamL''^ Ih^sides, 

when the original settlers were numerous and their iIcsckmi- 
dants vnereased in numbers suHicient to cultivate all their 
eulturahle lauds, the cultivators would naturally l)e found to 
be proprietors. But when the land of the village was too 
extensive to be eultivah'd by the lirst settlers or tiuur descen- 
dants, strangers would he introduced as fauaitUy^ for the 
original settlers finding that they had more good land than 
they themselves could eultivat(‘ would eruh^avtuir to mak(‘ a 
prolit out of it through the labours of others. No method 
seemed easier than to assign it to a jierson who should engage 
to pay the Government's proportion with an additions] share 
to the community. .But while land was })lenty, and many 
villages in progress, no man would undertake to clear a, s|)ot 
unless he ^vas to enjoy it for ever ; and hence parmaavnl 
tenants would arise.'"* When there was phaity of uip'eeu- 
pied laud, and population sparse, the competif io i was 

’ Kawlinson’s lAind Revenve^ 15, 41. 

Maine’s oj East and IFc-sf, 108. 

•* 179, 

* EielcPs IniroducHon fo the R^unlations of the Bengal Code, 31 
Ibid Land-holding and relation of Landlord and Tenant. 

® Elphiiistone's History of Indian 9tb Edition, 75 and Ibid. 
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iiol, (liiioiujd CeuauLs for lamh, hid iiiuoiujsl Utr proprudom for 
ytiipoU. Tenants onC(^ induced to settle in the village W(;re 
tlius fostered ; and when tlie son was al)le to sto]) into the 
father^s place, the arrangement suited both parties too well for 
any doubt to b(' raised as to the course to be pursued on th(‘ 
death of* a tenant. Wlicn a share of the (‘oniinon rights passed 
into the hands of females or of pm-suns who.se* caste })revented 
IIkmu from personally performing t!u.* iminual lal>our of 
cultivation, a similar ])ractice would In* adopted as to land 
alread}^ brought under tillage which would thus l)e mad(‘ 
over to some one w'ho wmuld undertake to cultivate it, to 
discharg(‘ the (lovernnumt dues, and to give a share of the 
[irodnee to those on udio.S(‘ behalf he cultivated. 'Irinporarii 
tenants wundd thus be created. But. such tenants w'oidd 
only be aVailal>le from the adjoining village wdiere tliere was 
no land available to them for cnltivat ion. They were thus 
residents of another or neighhoiiring village, wiio could not 
oldaiii in their owm vilhige as much land as they wamv nble to 
eultiva.t{‘. ' 

ddiese tenants, though at lirst strangers to the ])rotlH‘r- t'oiin'M’ 
ho(.)d, w'onld he ahsorhcil into the community w’hen they 
for all settled in the village, but so long as tluA' w( ]'(‘ mere niiy. Inlirr 
sojourners they were not assimilated into tlie village groiij). 

As Sir (leorge (tainphell points out: — a, distinction was 

nijich' betAveen raiyats wdio had settled as pmiKinoid niJiahi- 

fouls of the village and had given jdedges by building and 

clearing and establishing themselves and aeeejding a share of 

the common obligations, and the /ouiporoiy/ so/onniors or 

('ultivators from another ^'illage.’^“ The formei’ had all 

the rights and privileges of the community extended to them 

on condition of tlieir cnltivating th(‘ land held by them and 

paying rent- due on aceount. of the saam;. It W’as ttu^ rosidroco 

in. f/te rilhnfo that gava* them the status of the meml)cr of the thtMasiaius. 

village cornimmity wdth all his rights and liabilities. 

\V(‘ have already seen that although tlu; villagt* 0^)10- 
m unity wts primarily au association (jf kindi’ed, strangers 
were always (mgrafted on it. Fn the ttoursi* of amalgamation 
of the strangers with the brotherliood, the community carnc 
to be divided into several parallel social slrata. There are, iuto several 
first, a certain number of families who are traditionally said sirjita 
to be descenaed from the founder of the village. ur^ 

_ asaiimlutioii. 

* Field’s hi.iri)d>u:iu)fL to llie Hegulofions, 

Cam})beirs Cohden Club Essay, 165. 
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them, there are others^ distributed into well ascertained 
j^roups. The brotherhood^ in faetj forms a sort of liierarchy, 
the (leg’r(*es of which are determined by the order in which 
the various sei.s of families were amalgamated with the 
community. The iradition is clear enough as to the succes- 
sion of the groups and is probably the representation of a 
fact, ^riie length of the intervals of time between each 
successive amalgation is also sonudimes given which is always 
enormous. Idic sin)eriority of each group in the hierarchy to 
those below it l)ears undoubtedly some analofiij to IJtr 
.sdjjonorlf// of <ornn‘slt/p at (he loinl ndiich all alike cultivati'. 
And, to translate the relations of these coinponent sections to 
one anolher into projn’ietaiy relations has b(‘en a ])er|)lexing 
problem to Anglo-Indian admijiistrafors. It is in the highest 
degree im|)robal)Ie that the various lav(>rs of the little society 
were connected with anything like the systematic piu/ t eni of 
rent. It was the urgency of the struggle for existeiKH* that 
forced giou])s of men t<» submit to tliat amalgamation of 
strangers with tin; brotherhood which siMuns at lirst to be 
foi’bidden by its very constitution. The? utmost available 
suj)j)ly of human labour at tirsl. meridy (‘xtracts from the soil 
what is sidli<.‘ient for the subsistence of the (udtivating grouj), 
and it is the (‘\i renu* v^alue of the new labour which condones 
tlie fondgn origin of the new hands which bring it. No 
doubt th(.‘r(? comes a time when this |>rocess ceases, when the 
tictions which conceal it seem to die out, and when the 
village-eoinmunity becomes a close (‘orjioration. As soon as 
this point is r(‘ached there is no doubt that any new-comer 
would only be admitted on terms of |)aylng money or render- 
ing service for the use and occi4)a,tion of lamP that is to 
say, ('/.V lenaith. 

Idiere (‘an be little doubt that tlu.^ rights ol’ these tenants 
were originally very uncertain and indeiinite. But in ('oursc 
of time tliey came to ac(juire certain positive and delinite 
>•///// /.V />// cnMom — the custom of many centuries and having 
at least as nuicli force as any written law. For in the stage 
of society and of the idrais in which they grew u|), custom was 
the main law : no doubt it was a law without the drdinite 
saiietion of law, as in a more advanced state, but it was ^ 
binding and elective notwithstanding. A right by custom, 
although in one sense only a moral claim, until clearly 
recognised by express law, would nevertheless be ecjuivalent to 
a legal right. lierediiarff nfjht^s of occiipanep have been 
claimed for them ; while, on the other hand, it has been con- 


^ Miiine’s Village-Commimity in Eatit mul lUesf, 17(3 — 170, 
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t(‘n(led tliat tliey have no whatevei* and could l)c ousted Protoeiion 

;j| 1 he will of those whoso lands they (Mdtivated. The triie trom pviction. 
Hlate of thing’s, as ])oinfed out bv Dr. h^hdd, st'ems lobe this — 

‘‘\\ luMi there was ))Ientv of rinoe.eupied land and popnlation 
s|»ars(*, tlie corn pet it ion was not arnon^’st tiMiants for lands, 
lull iiinon‘»‘st j)roprietors for tenants. 'IVnants oikh* indne<‘d 
to settle in th(‘ villip^a' wer(‘ fostered, and whevi* thi* son was 
;ii)l(‘ to stej) into lh(‘ fatluo'V ])lac(‘, the arran^'inent suited 
both ])artiestoo well for any donl)t to Ik* raist'd as tn the coni'.se 
to Im* pursued upon the deatii of a tenant. Non-fultilnu'nt of 
tin* conditions on which the land wais eidtiva,te<l, non-disehar^v 
of tlie Kino‘’s shan* of the prodne(‘, or non-delivery of the 
pi‘()]>rietor’s share of tlie same, n'lidered it iieees.sai'v to remove 
a tenant. And in a. state of .society in which new tiuiants did 
not (d'ten pi'esent tlnunselves, the praoihuil e.rerr/.ve of iho 
'jHnrtr of l/ir.^e femudUy if it were possessed liy the pro- 

prietor, was iinl firffveni , 'rims, notwitlistandino* occasional 
instances of ouster, it o’radnally became usual, in tlie langnao’e 
of a. later staofe of development^ not to evird thesi* raiyats so 
loiiu’ they yiaid their rent.’ 

^‘'The iiroblem of Indian rent/’ w'rites Sir IT(*nry Maine — Anciem 
ean not Ik* doubted to be of i^reat intrieaey. 'Fo see this, tlicory of 
it need only be stated that the question is not one as toenstorn 
in the true sense of the word ; the fund out of whi(*h vent 
comes has not hitln'rto existed, and hen(*e it has not been 
asserted on eith(*rsid(‘ of the dispnite that rent (as distiiu't from 
iiovm'nment revenue) was jiaid foi* tlu* use or oecMijiation of 
land, l)efor<* tin* establishment of tin* British flmpiia*, or that 
ir it was paid, it bore any relation to tin* eompetition value 
<»f eultivable soil,” and he asks tin* (piestion — '‘whal vesti^'es 
remain of ancient ideas as to the eireumstances under w'hich 
tin* hiiyln*st obtainable i*cnt should Ik* demand(*d for tin* use of 
land:'” and answers by (piotino* ^ Jjenr/tHH Mo}\ 15!) as containino* 
tin* most distinct ancient rule, aecordiiio' to which ^Mhe thre<* 

I’onts are nwk-reul from a pei*.son of a strano'o tribe, a folr 
‘'out Ivom one of the tribe, and tlie .^tiputatod feut whieh is 
]iaid eipially by tlie tribe and the strang-e tribe.” Thus from 
rone of the members of the villajj^e community (ayiart from 
)xpr(*ss a,^reeinent) could any rent be re(piired, but a rent 
ail- aecordino* to received ideas, or in other words, %cmioniary 
‘•'id. It vvas only when a person, totally unconnected wu’th 
die class by any of those tietions explainin<^ its miseellaneons 
<‘ein position, which are doubtless ado])UHl liy a'l jirirniiive 
-roups, came asking for leave to occuyiy land, that the best 


Fiold’a Tntwdnction 31 — 30: Do, hnndholding, 4-24, 
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I>art»‘aiii uoiild be ina<le with him to whieh he eould he o’ot to 
submit.’^’ Tims there were {(f.) (umlracl rent which would 
a|)))lv (Xjually to the same as well as a, strang-er tribe ; (/>) 
rnxfomnn/ rent applyiniLr to one of the sarno tribe ; (r) 
rottificlifion rent or rark rent, for one of different tribe. 

Aj)|>lying' tliis principle to th<‘ ancient villai^e conirnunity 
oi' India we have (‘ontract. r(*nt both inr the permanent and 
non-permanent tenants, eiistomary rent for the permanent 
tenants alone, an<l com petition i*ent for the temporary tenants 
only, 'rims i'rorn none of tin* permanent tenants could any 
rent be retpiired, Init a rent fair aecordino’ to received ideas, 
or in oilier W’ords a cifdowan/ rrnr~ wdiicli could not be 
raised, [but which was hii^ln'r than the rate of th(‘ othor 
(dass of enltivalors,'*] in (nnsetfuimci* of tliere lieino' 
want of (‘orn petition for land, * but merely competition 
for cultivators. And besides, bein^ bound to kee]> up culti- 
vation to the Cull extent, they w(‘i‘(‘ hound to cultivate in tin* 
eustomary way 

Some authorities are of opinion that their lioldino’s 

how(‘ver were not 1 rans^ntUc, Thus Air. Shore says 

^‘On th(‘ wh(th‘ I do not thiidv raiyats ean claim any rio'ht 
of aliiMiatini*’ the lands rcmted by them hv sale or other 
mod(‘s of transfer” And both ilarin^ton ' and SirCieoroc 
(hmphell a.o'n'O in this. This wa.s because f niihsff'rahlflltj 
H'dx )t(i an nu‘hieni of jjntpnrfanj rn/ltl iv il/ifsc dio-irnf 
'riiis must have been the case in very ('arly tirm^s. For we 
lind in the Ihiddhist period or at least as early as tlio reinn 
of I'hnperor Chandra (lujita, that lands were as easily sal(‘- 
ahle as moveahh' prope'^ lies. And the only reslrietion eras 
that the tax-payin<»’ eultivator could raortg-ao-o or sell iheir 
Ian Is ovly amowj iJianfsr/rrff. So persons who en jo)^ed 
revenue -free lands could mort^a^*c or sell such lands only to 
t hos(* who (h'sorved, or were already eiidowaid wdth, such lands. 
It does not a.pp<*ar that any violation of this rid(‘ invalid — 
dat(*d the sale or transfer actually ludd-lor the only j)enalty 
))rovid(nl w:is that otherwise the sellers wen' only lial)le 

' Mniiwys V illniir-Ctuiimn nlties, ISO. 

- Mniiio’.s VilUiife-Camwvniticy, IH7. 

Cmiiphc'ir.s Colxlcn iliiih E^sny, loT : 'dh lie port, Vol. [, I'l. 

* Ibid, nbf : Dlreviions for iivvenKt' o^Yicerr, 11. I'lio (Jirat Roiii 
enso, lU L. H. Sup pp. 2.^51, 270, 205, 206. 

'* Fifth Vob b tO-l- : Direct ions for Reeeinie offieei'K^ 274. 

Dxfracts frorn HarinoioTrs Aiialv.sis, IJM, 5th Repovt, Vol. J 
164 iV. 

' Harhigtou\s y:l^aj///.s-is, Vol. Ill, 460 : Tln)i)msou’.s Selections, 478 

» Campheirs’Ook/ea Club Kssay, 170, l7l. 
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I ) a line. ” Iii case ol* sales lauds were put u]> to auol'ion 
jHiblicly ill the presene«> of forty jiersoas who owned 
j)ro|)eriies in tlie vicinity. 'Che auction was held by an 
olficer of the King’ (called iffn and the purchaser had to 
ih^posit the sale price and a foil on the purchase-money with 
the King’s Treasury ’ . It must, however, be borne in 
Miiiul that land being owned by joint families, their heads 
only, acting on behalf, and in the interest of, tin; families 
could sell. 

Tlnur holdings weri; also hf^rifaJjJr. llcritability. 

’fhe rights of tin; oth(;r class of timants or those who ^ ^ 
were mere sojouririrs in the village or cultivated hiiitls 
there while living in neighbonriiig villages, woi*e of an uncertain tenants, 
and jireearious description, whic'h were left to be settled by 
routrnd and were hardly allowed to come und(;i‘ tin* higher 
jirotection of custom'^. They were mere tmantfi-al-will 
or more usually from year to year, but sometimes For fixed 
pt'riods'^ I5ut they lunihl itol he otfd&d h<*tween sowing p^. 
and hjirv(‘sting ^ they had to be attracted by favourable from Kvif% 
terms. And not having tlieir habitations in tin* village, tion. 
lln‘y w(*r<* not so amenable to pressure, and could at any 
time abandon the iaiid I'or which they had no particula)’ 
at (aehmenf-. They tlierefore generally made more favonr- 
ahle terms and paid lowei’ I'ates than the jiermanent tenants^'. 

Ill course of titn(» as the competition for land increased, 
these raiyats liad to pay gimerally higher rates than the 
resident raiyats But tiiough Iheir interest was iin- 

(MM’tain and piaM'arioiis they could obtain a ]M‘rrnanent interest tiuirn. 
in the soil by Hdliiug as permanent inhabitants in the village, 
and establishing themselves as mmubers of the village com- 
munity ready to undertake their shares in the res|)onsibilities 
attaching to that position. ’riie disposition to becomt; 

|>ermanent settlers eould hanHy be .satisfactorily jiroved 
without some length of /vm-.v .v.s7cy/. Accordingly those who 
bad settl(;d in the village for mon* than one generation wen* 
generally consid avd to have sufficiently sliewed such inten- 


' Kaiilll Hook HI. Clmptor IX ’§nf?T 

■ Phillip’s L^.nd Temuv, 23. 

' Ibid, „ 22. 

* Land Tenure by a Oiviliaii, 82. 

•'’* Field’s to RptjfulatioiiR, 33. Ibid, Land linldiug, 

® Pitiucano and .\niir Ali’s Introdueiion to Bvaif^al Tttniincv A(;t, 
1st Kd. 4. 
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t/ion, and .such settlers became then recognised as settled 
raiyats of the village ^ . 


Sublottinj^ 

originally 

unknown. 


It seems that snijieithf/ was originally unknown. The 
early Aryan conquerors of India were an figriciiltnral and not 
a partonil race, lliey called themselves Aryas^ meaning 
cultivators, as distinguished from the aborigines of tlie soil 
and took pride in the art of cultivation in which they excelled. 
The hymns of the liig Veda sing many songs in praise of this 
occupation. It was not a disgrace then to hold the plougli. 
But this state of things could not last long. Either from 
necessity, or from indolence, or an abundance of Sudra 
labourers, sub-letting soon became common. The primitive 
.state of societ}^ which gave tlie first occupier a right to 
continue in occupation and no more, could not possibily last 
long. Complications must arise and did in fact arise, 
and Hindu .sages had to grapple with the relations 
which the more developed state of things required them to 
deal with. Even in so early a period as tin' days of 
Apasfamba we find that the lands were leased as in the pre.sent 
time And although Manv and Ynjnavalkya do not 
deal with the matter as we expect them, Parasara and 
Narada ^ deal copiously with the questions arising out of 
the relationship between landlorvl and tenant. Kavtilya in 
his Artha Sasim la3^s down that in the case of a land-owner 
unable to cultivate his lands another might do so on a five 
years lease at the expiry of which he had to surrender the lands 
after obtaining a compemsation for his improvements on the 
same. 


There can be little doubt that tenures in primitive 
times were tenures held in common by a grouj) of kiirsmen 
families, with the eldest male member of the family at the head. 

This was the joint family which then formed, as it does now, 
the unit of the Hindu society. The Hindu race moved in 
families colonised as well as conquered the country. Th(‘ 
immigrants when they came into the village came with their 
families, the heads of which ol)tained leases of lands which 
they cultivated and on a poi-tion of which they liuilt their 
houses and settled with their families. 


Ante. 

Apastamhall. 

Naradaj Chapter XI. 

Book III. Chapter X;— 
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ii general rule, the great liekl (of the village) wab 
divided into plots eorresponding in mimber to that of the 
heads of the houses in the villages ; and each family took 
the produce of its share. It is a fair eonclusion from the evi- 
donee that the system of neparafe holdiitfjs already existed 
ill early Vedic times ^ . But the holdings belonged not to 
individuals but to the joint families, as we have already stated. 
\h‘ry often a family on the death of a house-holder would go 
on as before under the superintendence of the eldest son. If 
the property were divided, the land was iHjually divided 
among the sons. 

The fields wore all cultivated at tlie sametime, the 
irriffiitUnr, rJiaunef being laid by the community, and r-he 
supply of water regulated by rule, under the supervision of 
llu! headman. No individual or corporate proprietor needed to 
i'ence his portion of the field. There was mitnton f'encc • and 
tin* whole field was surrounded with its rows of boundaries 
w'hieh were also the water cdiannels. 

And each village had grazing gramul for the cattle in 
ivrinniHij no one having separate pasture, and a considerable 
stretch of jnngir wliere the villagers had common rights of 
waste and wood ^ Mann has laid down that grazing 
grounds are the common property of the village and the 
people encroaching upon them are liable to punishment 
lajauralkpa also lays down the same rule And Usana^s in 
enumerating projierties not to be divided even among person 
of tlu‘ same (jotra makes mention of the MiekT ^ . 

CnUiraUou of land was in those early days very 
strongly insisted on and the sages ordain an obligation on 
file part of tlie holders of the lands to cultivate the soil 
Jind prescribes penalties for non-cultivation. Thus Mami 
says: — ’^If land be injured by the fault of the farmer him- 
self, as if he fails to sow it in due time, he shall be fined ten 
tinies as much as the king’s share of the crop, that might 
•otherwise have been raised, but only five times as much if it 


‘ Macdonell and Keith’s VeiUc Index of Names and Subjects luid 
^<^hetra and urvara : Rhys David’s Buddhist Induiy 45 — 47. 

' Manu, Ohaptor VIII. 

Yajtmvalkya Bom Ed. 

^ Quoted in Mitahshara Chap. I, Sec. 4, Para, 26 
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was the Fault oF liis servants withuul his kiiowleclj^e ^ 
We find ////;(/ down that if a lessee of land 

does not exert himscdf, and the land bears no croj) in conse- 
quence, he is bound to pay the value of the crop that 
ojj^ht to have been grown on the land leased 2, Vyam 
says: — '^If a man after taking a field with the object 
of cultivating it fails to do so, either himself or through tin; 
agency of others, he should be made to |)ay to the owner a 
proportionate share of the corn which the field could have 
yielded if it were cultivated and, in addition, a line to tlie 
King 'b To the same effect is the injunction of jjiijna- 
•calkya as will ap])ear from the Sfoka quotetl below 
And when a field is abandoned by its owner and the same is 
cultivated by another without opposition, the cultivator is 
entitled to the whole of the produce and the owner would 
not get back the land without paying the covst of clearance 
and cultivation. This is the rule laid down by Naraifa 
The yf/i/ia Smfra of Kaiftilya contains the rule that 
in the case of a landowner unable to cultivate his lands, 
another might to do so on a five years li'asc. But an absentee 
landlord wlio was obliged to sojourn abroad For a time did 
not forfeit his land though it remained uncultivated. 

Mutual rela It is not easy to determine the rniftna' rdaiiouy^ of (he 
tioTisbotwecii its component parts — the several 

village comu-Zcw/Z/e^f — with regard to lan(l. But sufiicient. evidence 
nity and exists for the presumption that the village-community had 


^ ManUy Chap. VIIL 243 

atst g ii” 

^ Apadmnha 11. 11. 28 &c 
^ riya.s(c quoted ju Vivada Raimliarx - 

>rltaT 5i; ^ f s,Ta st ^ i 

fifT giwt KT9 II 

* Yojfiavalkya, Bom. Ed. 218 : 
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a larj^e degree ol‘ control as to the oc'cnipation and cidtiv^ation 
oF the village lands. Sir Henry Maine points out : — ^^Kaeh 
family had the duty of submitting to the common rules of 
cidtivation and pasturage, and of abstaining from sale or 
alienation without the consent of the co- villagers, and (accord- 
ing to some authorities) of refraining from imposing a rack- 
rent upon the members of the brotherhood.”'. Referring 
to the authority of Laveleye we, lind that the village-com- 
munities of all countries were averse to the alienation of 
land to strangers. one” — he says — ^^eould sell the 

[)roperty to a stranger without the consent ol his associates^ 
who always had a v'ujhl of 41iis rule has 

its |)rototype in the records of our ancient law. Thus the 
MUahhara ((notes an anonymous t(L\t which lays down 
that tlio consent of tlie village is necessary for tin; alienation 
— sale or mortgage. This a])pears also from the other texts 
nuobxl below K((iiUijfa in his Artlia Sihsfri lays 

down that the tax-paying cultivator could moi'hjaife or w// 
their lands mi! jj umamf otherwise the seller was 

liable to a line'\ The members of tin; community thus had a 
soi’t of right of [)r(‘-em|;ti(m, .so as to keej) the land within 
their own body. But th(3se and siinilar customary rights which 
the village communities had can hardly be construed as 
showing t hat the entire land occupied or cultivated by the 
villagers was considered to be common ])ro]}.rty But 
then; was no such jn'oprietory right against the community 
as we ai'e accustomed to. 

Kaeh of the villages vvas uiuler its own head-maii, vvho 
is referi*ed to iu the IVkj Veda and often in the S mhifaH and man,'' 
the Brahmaufiff as the AkainauP or the leader of the village.^ 

O 


* Maiiie/s ^Easij History avd Institniums^ 82. 

- [iJiV^oleyc’fci PrimHitw Projm'ty, 118. 

’ Mitfilishoro , Chapter 1, Sectmu 1. 31 • 

ll” 

^ Vrihaspoil cited in Mitaksharn, (Chapter 1, Section 1, 30 : 

ImnoM cited in Do. Chapter 1, Section d, 2G. 

'■ Book ML Chapter X See Aide 

” Sarada Mitra’s Tagore Law Lectures on ‘ ^Ihe Land' Laiff of 
P^'fojal, 18. 

’ MacDoiioU and Keith’s ‘Fedtc Indea,’ ofNamea and Subjects* under 
Gnona7?,i.’ 
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EljAiiistoiie is ijuitc right in thinking that lie is refer- 
ml to in Manu as the ^(Ifanuulhipaii^ or the lord or superin- 
tendent: of the village ^ Originally he derived his right 
to the oHice thnnujk hU (lescenl from the founder of the 
village Rhys Davids thinks that he was at first 

('leded by the village eouneil or a hereditory officer, and tlie 
appointment is only claimed for the king in later authorities. ‘ 
But there is not even so much authority for election 
or heredity. The post may have been some times hereditary 
and sometimes nominated or elective But considering 
the strong tendency of all Hindu offices to become here- 
ditary, the office of the headman had jirobably accpiired a 
li(‘HulUartf element in very early times 

Presumably there must havt; been many 'finiiiau/i.s or 
liH ium-iioiis in a kingtlom, and in considering their functions 

we shall arrive at some understanding of the revenue system 
of the Hindu (lovernment, and of the mutual relation between 
t h(! king and the community . Tlie exact meaning of tlu' title 
is not certain. By zimmer the ‘f/ravnmd is regarded as having 
had military functions only ^ and he is certain!}^ connected 
witli the ^ He iauJ ^ or the leader of an army. But there is im 
reason to i*estrict the sense. Presumably he was the head 
of t he village both for civil pur|)oses and for military opera- 
tions But Ills most important duties were to adjust the 
revenue of tlie village and to collect it for the king or the 
State, and thus hi^ combined the funct ions of the head of the 
community with those of an officer or rcjiresentative of tlie 
government ‘b He arranged all the details of the 

assessment ; ascertained the extent of eaeli holding in the 
village ; estimated the growing crop, caused the threshed 
corn-heaps to be weighed; and apportioned the revenue 
accordingly.’*' He liad to see iliat the cultivation was so 
conducted tliat the revenue might not suffer. He I’cceived 

' Mann, Chapter YU, 115, 

• Fijth Report, Vol. I, 18. 

^ Rhys Davids ^Budhist India,' ^18, 

* See Manu, Chapter VII, 115. 

^ See (I) above. 

Campbell’s Oohden Club JCttsay, 169 (220) ; Patton’s Adaiic 
MonarchieB, SI, Land Tenure by a Civilian 33, 76. 

Zimmer’s Altendeschen Lehen, 17 1 . 

" MacDoncll and Keith’s TVdic Index of nanjcs and Snhiects undev 
‘OmmewP. 

® Harriniii^tou ^Analysis' Vol. II, 67 ; Campbell’s Cohden CluL 
Bssays, IH/lh Report It. 13, 157; Land I enure by a Civilian 
70 ; Hobinaoii’s Land Tenure 67. 

Phillip’s Lttad Traarr, 23. 
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(he ??liaro of the in food, drink, wood and other articles, 

which represented this King'^s revenue, from the villages ami 
delivered the same in kind to the revenue Collector, and 
himself retained a portion thereof as his owji ])er(|uisites.’ 

He paid less tlian the other cultivators for his own holdiiKi*, * 

This appears to have b(‘en his oAvn remuneration as a sei vant 
of the State, and lie had other emoluments which were deriv(‘(l 
from the village and were the payments for his servi(‘es to tlie 
villagers 

The system of collecting the revenue in kind from 
the headman of (iaeh village was manageabh' only so long as flu* 
lomain of the State was limited in extent. As pettv states ivlr vovonuti 
were amafgamated by conquest or otherwise, and as the 
country gradually a])])roaehed the condition rd‘ a sim^-le 
government under a single sovereign, it became absolutely 
necessary to change a state of things so primitive and ill- 
suited to further stages of progress. Hence over these villa<>*e 
eornm uni ties was ajqiointed a gradna/ful HerieH of ojji cm ^ who 
represented the sovereign in due degree, and tiie administra- 
tion of the country for liscal and other purjioses was left in 
their liands 'h They were a lord of a village* (who is no 
other than the headman of the village just .sj)oken of), a huxl 
of ten villages, a lord of twenty, of a liundred, and of a 
thousand villages The chain of ollieers so appointed had 
territorial jurisdictions within which they were responsible for 
the collection of the I'cvenue as well as good ht'liaviour of tin* 
villagers under them. Tli(*y eolleeled the King^s share of the 
[M'odnee and had also |)oliee duties. '' Each within his own 


' M((tin ISatnh if a, Chn\), VI I, J ID. 

" Ibid, aO: Laud Tenn,v by fi. Civilbiji, 78,SO : 7-V/77( nemrt 

Vol. n, 

^ A pn^^iamhlia, Pwma II, PaUtfa 10, Kauda 2(), Vorsps 1—U ; Maua 
Samhtia, Cfinp. VI I, 115 — 120: Mahavarnfa, Sauli, Pnrva^ Chn]». 1, Set*. S7 
^ Man a 8V/7//.// ////, phR])Ipr VI I, 115. 

ff«n I 

. Siikrn NM, Book 

' Muller’s DfdjV ? — * What can it teach 
History of India ^ Cowpl’ls Edition, 22. 


uaf ’ 47 : Elpbinstoup’s 
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jurisdiction was eno'a!j;e(l to repress crimes and report those 
that he could not repress to his immediate superior ^ 

The remuneration of these officers was thus pro- 
vided for The lord of a sinji’le village received in kind 
the share of the King in food, drink, fuels and the like. 
Above him, the lortl of ten villages received an assignment of 
land that could be ploughed by two ploughs ; the lord of 
twenty villages that of ^‘ten plough’^ lands ; the lord of a 
hundred, that of a village or a small town; the lord of a 
thousand, that of a large town These officers were all 
placed under a mitiister at the capital I 'hey looked to 

the headman of the village for the due payment of the King’s 
taxes and for assisting them in the investigation of offences. 
These officers of the King therefore had all lands attached to 
or the revenneH of lands appropriaied foVy Iheir oJfice.s. The 
offices usually went to the eldest son and these tenures 
gradually became hereditary. In course of time these lords 
often, or hundred or othin- groups of villages became, a 
class of an.s'focron/ between the king and the people and 
ultimately i)etty Rajas. Hut only a fow of them could 
survive the wav(‘s of foreign invasion. 

It may l)e noted here that the ap[K)intment of officiu’s 
to rule over ten, twenty, a hundred^ or a thousand villages 
means no inor<‘ than that tluy wer(‘ responsible for collection 
of taxes, and generally for the good behaviour of these; 
villagers. It does not show that the entire country was 
governed by the central [lower with a chain of subordinate; 


‘ Mnnu Sonihita^ (’hiipfor VI f, VerSos 110 - 1 17 : - 

sjsrf ; ^04 i 

?s!s?t II 

■ Mdnu Snmnifn^ Chapter Vll, 118-119 ; - 
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’ Ibid, ... ... 120-121; 
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officers under its control and that there was no trace ol* self- 
a-ovoiTinient among the villagers. In fact the internal govern- 
ment of the village was left to the village eonimunity ^ 

The village was, as we have said before, a corporation managing 
its own internal affairs. It was ruled by a council of elders, 
originally called the pnnchaifct from the number of its members, 
and was presided over and represented in its fiscal and many 
of its other relations, by its headman. It administers justice 
to its own members as far punishing small olfenees and 
deciding dis[)utes in the first instance. 

Then again powerful chiefs or sovereigns for the main- Other cases 
tenance of whose power large armies were necessary, were ^Assign, 
unable to, pay them in money, for money did not Cvxist i*^ 
sufficient abundance ; and so they (mignei I io i\\^m for their 
support the royal revenue claimable from specified tracts of 
territory, not infrequently conquered territory, in which as 
a matter of necessity they were quartered with their leaders, 
or the assignment was made on a district near which they 
were already stationed. Similar grants were also mad^ for 
the maintenance of temples and of holy men, for the reward 
of [mblic service, and moreover not infre(piently in the 
exercise of royal munificence to favourites. It must be 
carefully borne in mind that what was assigned in all these 
eases was not ike land if self y (for the king had no |.)roperty in 
it) hut the right to collect the Govenuneni revenue or the 
lithe duo by custom to the government as yearly tax The 
grant was made of the regalia rather than of land. 

Then there were uvdnj petty chiefs who had acquired a Tributory 
local position and influence before they came in contact with 
a stronger power to which they succumbed and in which they 
: became absorbed. Though not strong enough to resist the 
absorption, they were yet able to make terms, and, retaining 
their former relation to tliose below them, they ackrioAvledged 
a Sovereign over them by the payment of revenue. 

Then under the continual succession of wars, invasions, 
and internecine struggles which mark the history of every 
province, royal, princely and chieftain^s houses were always 
gaining the lordship of territories and again losing it — 
gathering head, founding and acquiring dominions, and in 
time losing them, while the houses lost rank and were 


^ Max Miiller*s India — What can it teach us t 46 — 47. 

" Field’s Introductioiij 34—36 : 

Ditto Land holdingy 427—430 ; Rhys David’s Buddhist India, 46 
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broken up. And when any of the ^Tcater conquests, like 
those of the PandavasmA. the Mauri/a Emperors, occurred, the 
pettv Kingdoms and principalities all over the country 
would go to pieces ; cadets of families would break off and 
assume independance ; and territorial rule would be lost, but 
the family would contrive to cling, by timely submission, 
and by favour of the conqueror, to relics of its possessions no 
longer as ruling chiefs. 

Then there was another class of persons which is a growth 
in or over an existing village, of some one man who obtained 
a grant, or elevated himself by energy and wealth and 
developed a position out of a contract for revmfte far mug. 

In course of time all these various classes of persons 
acquired a local position, intinence and importance and their 
families, taking root in the locality, became the germ of an 
arif^iocract/ between • the sovereign, the village communities, 
and the peasant proprietors, variously known as Ua/jas and 
Talnkdars and by other names, ‘ 

The rise of the aristociutic class, between the Sovereign 
and the village communities, though it did not make any 
changes in the internal management of the village, brought 
about vast changes in the propii-tary rights inside the 
groups. The village formerly, as we have seen, contained 
a number of cultivating families who usually worked the 
land themselves with the aid of their members, but often 
enqdoyed tenants. The cultivators themselves were ])raetical- 
\y joint owners oi their several family holdings. These 
holdings were separate units ; the cultivators did not claim 
to he joint holders of a whole area, nor did their holdings 
represent, in any seuvse, shares of what was in itself a whole 
which belonged to them all. They were however held 
together hy their submission to a somewhat powerful head- 
man and other village oflicers, and by tlie use, in common, 
of the services of the re.sident staff of village artisans and 
menials, who received a fixed remuneration on an established 
scale, and sometimes had hereditary holdings of service lands. 
Very often the headman was the person, who had led the party 
who first established cultivation and founded the village. The 
Raja had his own private lands ; but as ruler of the whole 
country, his right was represented, not by a claim to general 


Fields Introductionj 34 — 36. 

Ditto's land holding^ 437-^30, 
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soil-ownersliip^ but by tlie ruler’s rig’lit to revenue, taxes, 
cesses, and the power of making grants of the waste. * 

As long as tlie Raja or the chief held a great State as j!'^ 

/v^/cr, the original title of the soil-oeeupants was not inters tocracy. 
fered with, either in theory or in practice. The chief remains 
apart, receiving revenue, levying tolls and taxes, administer- 
ing justice, with perhaps some vague claim as conqueror to 
be lord of all, but not claiming any actual concern with the 
occupied lands in the villages. And in cases of grants, we 
find that the management of a village, the whole or part 
of the Rajahs grain -share, and the manorial rights (tolls, 
ferries, local taxes) were made over to the grantee. In the 
lirst instance, tlie grant is not intended to deprive any existing 
landholder or diminish his right ; it usually makes over to 
the grantee the state-share of the produce and other state- 
rights in the village. But the grantee, in course of time, 
gets such a strong-hold in the village that he rftyui'ds hinmlf 
LUH the owner of the whole place. He retains or seizes upon 
villages, and the sense of lordship focussed as it were on the 
more limited area, become fixed on the land itself, and 
develops into a claim to be owner of the adnal acre>s of the 
rUlape area. The claim invariably results in the ultimate 
overshadowing of all preceding rights, and in time these 
heeame ignored altogether. The descendants of the grantees 
forget that the cultivators had any right independent of the 
lord and they manage to make them forget it too d 

Thus the grant of the royal prerogatives over the villages 
so far as fiscal matters were concerned, which were really tlie propriefcorts 
grant of regalia rather than the grant of land, tended to tenants. 
(/fpre,sfi the poxition of the actual cnlliraturi^ and to turn 
thciu into tenanhf and gave rise to the view that the holdern 
af mch g rank ume landlords Thus among over the village 
there arose a landlord or a body of landlords, claiming right 
over the entire village, intermediate between the Raja or the 
chief and the humbler body of resident cultivators and 
dependants. The important feature now is that there is an 
individual or a family (or a group of ancestrally connected 
families) which has the claim to be superior to other 
cultivating landholders, and in fact to be the owner or land- 
turd if the entire area within the ring-fence of the village 

' See Baden PovvelTs Land Syatem^ of Brifuh India., Vol. I , 

129 — 130 : 148 : Ibid, Land Revenue in British India (2iid 
Ed.) 69—71 : 73. 

® Baden Powell’s Land Systems of British India. Vol. I. 132, 134. 

Ditto’s Land Revenue in British Indian 76 etc. 
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boundary, as already existing or as established by their owii 
foundation. They grew up over an existing body of 
cultivators whom they allowed to remain as their hrunih. In 
this way there grow tip landlord and over-lord rights over, and 
often at the expense of, other rights in land, and, as time 
goes on and the dotninant grade of landlord confirms its 
position, the whole of the original landholders tend more and 
more to sink, along with the landlord’s own located tenants and 
followers, into one undistinguishable mass of ii(m-jiroprid((rj/ 
ritUlrafon, 'Phiis the old land-holding class, who originally 
had tangible, if not legally secured, rights in the soil, has 
now sunk into the tenant leveP, And as a matter of fact 
it was found extremely difliciilt to draw a line between the 
tenants who r(‘presented the original land-holders and those 
whose position was really due to contract. The menials and 
artisans who reside in the villege now hold their lands and 
house-sites from these landlords and rendered them the 
services instead of to the entire villages in lieu of which 
they originally held them. 

This change of idea as to the right over land and the 
status of the different classes of persons interested in its 
cultivation, though it began in the latter part of the Hindu 
Period, became an aecomplished fact during theMahamjwlan 
Period, as we shall sse hereafter. 

Mr. Baden l^owell has veiy aptly called these 
villages as the ^‘landlord rillif/f/s” and contrasted them with 
the older class above described, which he has called the 
Ralfiatwan and lias pointed out that ^^in a 

largo number of eases we can positivly tiace how the 
foriiKM’ has grown up over the latter which is the older 
village.^’''^ Wliatever be the date of the Laim of Mam, ” 
representing as it does the customs as established in 
Northern India, there can be little doubt that the only kind 
of village known to that author is the riiiyaiwari village 
under a headman with an official free-holding of laiuP. 


Hneeii Powell’s Land Systems of British India, Vol. 1. 133-134 
Sir Henry Maine has remarked on the tendency of the recorded 
reveime-payer of fclie State to become proprietor (See Village 
Conhuanities, 150, 3rd Ed.) 

Baden Powell’.^ Land Revenne in British India., 2nd Ed, 74—75. 

Ibid, 88-89. 



CHAPTER II 

THE MAHOMEDAN PERIOD. 

The Risk of the Zemindars. 

This was fijenerally tlie stat4> of things wlien the 
Mahomeclans came into the ooiuitry and eoiKjnercd and 
settled on it. Before dealing with the course actually 
j)ursued by them with regard to the land, it is prolitable to 
see what their theoi'}/ of land Uu was. Its principle was MahomcHlan 
thus laid down in the Iledaf/a : — If the h/uni eomjuered a tlieoiy of 
country force of arm.s, he was at liberty to divide it 
among the Alusulmans or he might leave ic in the hands 
of the original ])roprietors, exacting from them a ca])itation 
tax, called the .:e://al and imposing a tribute upon their 
lands, known as the AV/e/v//’^ According to this theory the Kiji**’ pro* 
coiiqnerer wa.s considered as the proprietor of the ^oil of the 
conquered country, the doctrine of Aboo Yusoof being that 2'^ 
the - land was considered as lapsed for infidelity^. The 
AV/c/vy/ was snnetimes a proporti<)n of the jiroducc taken 
be one-fifth or one-sixth of the actual crop, and htmee subse- 
(juently came to be termed ‘ Mookasnniah ^ and sometimes it 
was called Wn:eefa (something in obligation), tlie obligation to 
pay it being considered as personal liaUlitij on aeaount of a produce) or 
definite depending on its caiiability and not on 

its actual produce, and ther(‘fore remaining due so long as the 
land retained that ca[)ability, whether actually |)roductive or lijibility of 
not. It was thus a peculiarly suitable tax for unbelievcM’s and toimTit. 
was imposed on them when they were comiucred.'^ 

According to this theory the sovereign being entitled to a 
share of the produce, it was considered that something like 
fUirhiership was implied in the relationship of' thr sorrrnif/u 
and cnJtivator with regard to the prodnm. But, ^-^T'ording 
to another theory of the Mahomedan Law, the sovereign for share of 
M^as considered the original proprietor of the land so long as produce. 
he received a share of the produce^ but as soon as he 
mimutes his right to a share of the produce into a Jmd 
rate in money^ and, ceasing to take a share of the produce 
takes instead a fixed rate from the cultivator personally and 

^ Hamilton’s Hetki/u Vol. II, 209. 

^ Sarada Mitra’s Tagore Law Lectures on 77<c Lawi Law of 
Bengaly 23. 

^ Baillie’s Laitd Tax, XIX. 
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Divests King accepts his personal liability instead of retaining his hold 
up to he ike proprietor , and thereupon 

vests it in the cultivator tjecomes the exclusive proprietor of the crop ; 
cultitvator. and as he cannot be ousted from his holding, at any rate as 
long as he pays the klieraf he is to that extent the exclusive 
proprietor of the Thus in Mahamadan theory, the 

two modes of assessment implied theoretically a different 
owuershij) : the one in the sovereign, the other in tln‘ 
cultivator; and a change in the mode of assessment, which 
was in some cases allowed by law, would involve a 
change in the theoretical ownership 1 lins the practical 
result of the (*0111 mutation of the sovereign’s share ofthe pro- 
duce into a fixed money rate, was that it took away his proprie- 
tary right in the land. It was the same as if the king was not 
i\\Q proprietor of the soil bat was only entitled to rent^. 


ResL'iiiljlHiice 
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This was, as we have seen, the view of the ancient 
Hindu law-givers regarding the King’s right to the soil. Thus 
Hie land tax which the Mahoraedans found in existence in 
India was analogous to their Mo^'kasimah form of the klteraj 
(which was a pro jortion of the produce), since it was levied by 
a division of the actual produce as in Hindu times K The 
Wnzeefa kher f depending upon the capacity of the soil and 
being indei)endent of its actual produce, also closely resembled 
in those respects the tax paid by the resident cultivators 
of the village under the Hindu system In fact the whole 
of the assessment in Hindu times was of the same character; 
the non-resident raijats being less bound to the land and 
more disposed to abandon it under pressure, but being 
equally obliged while they held it to cultivate and to pay the 
assessment, which was not remitted when they held but did 
not choose to cultivate it.^’ Besides, in the persistent forca 
both of the cultivators’ right to the land and of his obliga- 
tion to cultivate it and pay the tax, according to 
Mahomedan law, we find a strong resemblance to the position 
of the resident raiyats of the Hindu times Thus the 
revenue paid by the cultivators was similar to the kherag 


^ Baillie’s Lnnd XVII. 

•-* Do. do. XXIV. 

^ Sarada Mitra’s Taja^ore Law Lectures o« ^ The Land Law of 
Bengal^ 24. 

^ Phillip’s Tagore Law Lectures on ‘T/ie Land Tenw'e in Lower 
Provin-cesf 54. 

^ Baillie’s Land Tax, XL 111, 

^ Phillip’s Tagore Law Lectures oil ‘TAe Laud 7Vn»rt» in Lower ^ 
Provinceif/ 46 — 47. 

Ibid, 50. 
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they would have imposed, according to their own law, upon 
the conquered Hindus, and the riglits and oblijjjations of the 
cultivators were similar to those indicated by their own law. 

The result of the similarities we have observed was AsHimilaiion 
undoubtedly a disposition on the part of the conquerors 
allow the collection of the revenue to continue on the same 
principles as before, and this tendency was very much 
strengthened by the gradual nature of their conquests, 
their ignorance of the practical working of the system then 
in vogue, and their inability to take the complex details 
of revenue collection in their own hands. This policy of 
non-interference afforded further opportunity for the 
progress ,and development of the indigenous system and 
ultimately to the assimilation of the one with the other. 

Even in the capitals and large cities and such ])arts of 
the country as came under their direct rule and where only 
could their intluence be most felt, theij did not inqme hlieraj 
formaHj (i>^ a netr inqmly but merely collected the tax 
already imposed, making however early attempts to increase 
its amount.^ Thus, in the early times of the moslern conquest, 
the position of the cultivator was very litt e modified, aiul 
the now government was content to go on upon the same 
footing as the native governments with regaid to the 
revenue, and, while the tax resembled the mooka.^tmak kherajy 
the State did not claim to interfere with the proprietary 
rights of the cultivators nor claimed itself the right of })roperty. 

But when the invaders had become firmly settled, they 
endeavoured to raise the amount ol assessment and also to 
introduce a system which would, as they considered, make the 
collection of the revenue less burdensome to the subjects. 

The system of land tenure introduced into the 
country by tlie Pathan Emperors greatly differed from tenure 

the one now in vogue. Over and above the rajjatwari duriujtr 
and the zemindan/ tenures now prevalent in British India, rule, 

there was the salary tenure or j^rigir unknown in times jnigir. 
when the State officials were paid in cash. With the 
exception of common soldiers, all the State servants used 
to receive grants of villages and lands in lieu of salary. 

All the Snltam of Delhi, except Ala’^ud-din Khiliji. paid their 
servants with the estimated revenue of the granted lands. 

The salary tenure was necessarily non-ha ritnUe and depen- 
dent on the pleasure af the Sultan. The confiscated lands 
of the Hindu Princes and Chiefs constituted the Kkalm or 

Baillie’B Land Tax, XXVII — XXVIII. . 

Patton's Asiatic MonarohieSy 8,5“~89 : BailUe’s Land Tax, XXVIll. 
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Crown lands. People held them under the ra/atwari tenure. 
■ The Rim and the RanaSy who submitted in time to the 
conqueror to escape plunder and confiscation and agreed to 
])ay tribute^ were allowed to hold their estates under the 
zmutdart/ tenure. Intermediate between the zemindars and 
salary tenure-holders, there sprang up a class of independent 
Mvisalman land-holders who held proprietory rights in lands 
grant(?d as free gifts by their soveieigns. Ala-nd-din Kfdliji 
(1290— IlUO A.l).), who wa.s jealous of the power which 
land-ownership placed in the hands of the tenantry, confiscated 
their estates and transformed them into crown lands. 
By this high-handed measure many of the Miisalmans 
of noble birth outside the State-services were degraded 
to the })Osition of common Ial)ourers and the growth of a 
body of independent Musalman gentry thrown back a 
century. The Hindu reminders faired no better under this 
grasping monarch. Although their estates were not con- 
liscated, suc‘h a heavy tribute was imposed upon them that 
^^nothing but [woprietory rights were left’\ Sultan Firo: 
Shah Vughlnk attempted to redress the grievances of the 
])lundered proprietors and directed that every one having 
claim to lands and ancient patrimonies of every kind 
wrested from the hands of their owners in former reigns 
should bring it forward in the Law Courts, and upon 
e.stablishing his title, the \illage, the land or whatever other 
property it sliould be, should be restored to them'^ But we 
have no evidence to shew how far the divseendants of the 
victims of plunder were benefited by this m«agnanimous 
ukase. He revived the system of remunerating Government 
officials by assigmvg to them the land rerenne froa milages^ 
a mode whicli Ala-ud-din had condemned. But the assign- 
ments then made appear to have been mere orders to receive 
a particular sum and involved no right to manage the 
village or otherwise interfere with it. 

As to the scale of the land tax it was not very heavy 
under the early Sultans. But Ata-nd-deen Khiliji 
attempted the exaction of the full half of the gross 
produce from the cultivators — the marimum which could 
laAvfiilly be demanded even from a conquered country 
(according to Mahomedan Lavv),^ and directed that this 
heavy revenue should be 9i fired rate assessed upon measure- 
ment, instead of a proportion of the produce. This 

N.B. These must be distinguished from the class who cariie to be 
afterwards called xemindars. They were really tributory princes. 

^ Patton’s Amatic Mo7wrchiei<j 85*89; Baillie’s Land Tax^ XXTI, 
XXX, XXXII. 
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really amounted to the imposition of JFuzeft/a KJteraj 
tlie payment of which i^ave the cultivator an exclusive 
proprietory right in the land. ^ He also imposed a house tax 
and a grazing tax. But these regulations came to an end 
after his death, and the cultivators continued to render the 
revenue according to the old system. His successor 
reduced the rent. 

After him Qhim-wl-dm Tufjhln.k Shah gave orders to Gln.-is-nd-din 
liis counsellors that on no account should tliey levy a tax of Tughlnk. 
more than one-tentli or one-eleventh on tlie districts or 
provinces^^ Never before in the history of the country was 
land revenue assessed at such a low scale. The successor of 
dhighluk ^hah thinking that ^die ought to get ten or five 
per cent, more tribute from tl)e Doab^’ repealed the land 
regulations of his father. But they were revived by Firuz 
Siiah TughlnV who settled the Kheraj at tenth from culti- Firuz Shall 
vatod lands’\ He also constructed a double system of canals Tughluk. 
about 80 kos in length near about the new city founded by 
him, which proved of immense benefit to the raiyats in 
regions traversed by it, and imposed an irrigation cess of 
10 per cent, on the outlay. 

Our authorities never speak of the tenantry other- 
wise than as tax-payers. But of the landed aristo- 
cracy there were detailed descriptions given. During 
tlie 13th century when the Empire was in the course of 
construction, the zemindars, on taking the oath of allegiance position of 
to the Throne, were treated rather as trUmtari/ princes than zemindars, 
as mere subjects. Their condition is best described by Sultan 
Ala-ud-din himself in a conversation with an eminent Kazi 
reported by Barni : — ^^They * * * make war upon each other 
* but the Kheraj (tribute) jizipa (Poll-tax), Kari 
(House-tax) and c/iari (Pasture-tax) they do not pay one 
jlfat. They levy separately khnts (Jjand-owner’s share) from 
the villages * * * and many of them pay no revenue at all 
cither on demand or without demand.”^ 

The revenue settlement made during the reign of Revenue 
the Miighul Ernporor Akbar, the Great, by his Hindu Finance aettloment 
Minister, Raja Todar remained essentially in force for 
very many years down to the establishment of the British 


» Baillie’s Land Tax, XXII, XXXIII, 

* For authorities vide Minhaj’s Tohdkat-i-Naseri, English Trans- 
lation hy Major llaverty (Bibliothica Indica) : Elliot’s HisUri'y of India 
Vol. n — III ; Barni’s Tarikh‘i~Firuz Shahi (Dowson’s Translation) all of 
which deal with the Pathan period. 



LAND TENURE IN ANCIENT INDIA. 


rule in India. All subsequent assessments made by the 
Musulman rulers were based on Todar Mull’s system, and 
although the amount was increased in various ways, there 
does not appear to have have been much, if any, alteration 
in the primary assessment handed down from Akbar’s time. 

Substitution For the propose of assessing the revenue the lands of 
of money country were distributed into four classes according to 

of produco^^^^ their productive capacity. The average produce of the Bigha 
of land of each description was ascertained and the Govern- 
ment share was then calculated, one-third being the full 
demand, and deduction being made for fallows, occasional 
inundations and droughts, inferior soils, &c. The average 
dues of the State (in grain) being thus ascertained, the great 
object of Todar MtdVa settlement was to mbdiinte a fixed 
money rate for the Bighas instead of the share of the produce y 
which had all along been prevalent. And accordingly the grain 
rates were commuted into money on an average of the price 
currents of the nineteen previous years and the rates so 
obtained were calculated on the land of each raij'at, and the 
revenue was fixed at a certain sum whatever might be the 
crop actually grown. This mode of paying the revenue was 
not obligatory and the cultivator had the option of paying 
either in money or in kind.' 

Settlement settlement made by Tadar Mull was a settlemeni 

with raiyat > whatever claims the class of persons, 

direct. who camc afterwards’ to be called ZemindarSy had at the 
time to collect the revenue, their claim to distribute its 
burden among the cultivators had either not grown into a 
right or was deliberately ignored. Even the headman seems 
to have been put aside. As pointed out by Sir George 
Campbell : — ‘^There can be no doubt that settlement attri- 
buted to Todar Mull * * * dealt primarily with the indivi- 
dual ryot and fixed the sum payable by him for the land 
which he cultivated, * * Tlie payments of the ryots were 
fixed by an act of State quite independent of the will of any 
other subject or of any question of competition or relation 
of landlord and tenant in the English sense. Whether the 
revenue was paid direct to the officers of Government, or by 
the village communities jointly through their headman, or 
through hereditary Zemindars of a superior grade, the quota 


' Bftillie’s Land TaXy XXIX — XXXIII ; Ayeen AJchary (GlAdwni*8 
Translation) Vol. I. 368— 364 : Phillip's Land Tenure y 71—72. 
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due from each ryot was fixed and recorded ; that was the 
unit from which all culculations started 

Under the Mughal system every Bigka of land Enhancement 
cultivated by the ryot must have been cultivated under an of rent and 
ex])ress or implied engagement that a certain sum should be ejectment of 
paid for each Big ha and no more, and that the rents of 
an estate can only bo raised by inducing the ryots to 
cultivate the more valuable articles of produce or by 
clearing the extensive tracts of waste land which are to be 
found in almost every Zemindary in BengaU, and it 
appeared to be a general maxim that the immediate culti- 
vator of the soil duly paying his rent should not be 
dispossci^ed of the land which he occupies*'^ 

Tlio commutation of the State-claim to a sliare of Proprietary 
the poduce for a fixed money rate was, according to Maha- ri^^ht not 
madan Law, not only a formal imposition of the i^haraj, but 
of the loiizcefa instead of the hiookammak form of that i^ax, tenant, 
and, as we have already seen, according to the mosleni jurists, 
the delibrate imposition of a money tax is a distinct recogni- 
tion of the absolute proprietary right of the cultivator in 
the Soil, and the substitution of wazeefa for the Mookmu- 
mah Kheraj likewise operates as a transfer of the sovereign's 
right in the soil to the cultivator. Theorjtieally, therefore, 
from the time of Akbar’s settlement, the cultivator became 
the absolute proprietor of the land, at any rate where the 
revenue was paid iu money instead of in kind. But what- 
ever might be the theory, we cannot find sufficient ground for 
saying tliat there was any intention on the jiart of the State 
to transfer its proprietory rights to the cultivator, the bulk 
of whom had indeed rights similar to those which would 
belong to the 2/u/;:c^/h-A/{fY<y-holders, es|)ecially as its 
only object in making the change was to collect the revenue 
on an improved system less burdensome to the raiyats^ 

Thus the nature of the tax imposed and the mode of levying 
it do not appear to affect very materially the nature of the 
rights in the land. 

But the rights of the tenants however came in 
process of time to be very materially affected by by Mahoine^- 
niacldnery employed by the Musulman rulers for the eollec- dan revemio 

system. 


* The Great Rent Oase—B^hM. Sup. 246—246 per Campbell J. 

® Minute of Cornwallis, dated, 3rd February 1790. 

* Harrington’s Analyaia, Vol. II. 139 

* Phillip’s 'The Tmio Relating to the Land Tenure of Lower Bengal 

-^Tagore Law Xectiw*e«1874-75, 71 — ^72. 
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Revenue 

Collectors, 


Their 
hereditary 
claim to office 


tioji of ihe revenue rather than tlieir theory regarding 
land tax and the riglit to the land. For that purpose 
they at first utilised the agencies existing in ancient 
Hindu times for the collection of the king^s share of the 
produce of the soil with such modifications as were recpiired 
by the changed circumstances. They collected the revenue 
in much the same way as the Hindu rulers had done, with the 
intiirveiition in some cases of the conquered Hindu Rajm or 
powerful personages of the district. The headman^ therefore, 
where the village communities were in t'leir vigour, continued 
to collect the State share of the produce ; elsewhere he was 
displaced. The Jlaja, to whom he was in the habit; of 
paying the revenue, either became tributory, retaining his 
possessions and receiving the revenue, as before ; or became 
a superior collector of the revenue receiving it from the head- 
man and making himself responsible for it to the State; or he 
was displaced altogether and took no part in the new system. 
Again, many of the compiered Kajas were allowed still to 
receive the revenue, not in the limited capacity of revenue 
collectors, but for their own benefit, on condition of rendering 
military service, and bj grant from the conquerors. Sueli 
a grant of revenue was called ay^/A/ccr; and in all such 
eases the old system continued in its integrity. When 
the former Kaja was placed in the position of a superior 
collector of revenue from a conquered district, which he 
had once ruled and from which he had been accustomed 
by hereditary right to receive the revenue for his own benefit, 
there was great tendency on his |)art to ahorh ihe proprielarij 
riijlds and to deprcM the headman and weaken ihe injluence 
of ihe riHaj/e conimuwiy. The same observation applies in 
different degrees to all the different revenue-collectors who 
had been employed under the old system — whether an ancient 
Raja, a farmer of revenue, ^jadgeerdar or a village headman. 
A struggle began between his hereditary and beneficial or 
proprietary right derived from the old system, and his purely 
personal and official right derived from the Mahamadan rulers, 
which was repugnant to the hereditary right. In the end the 
Hindu ideas still held their ground though they did not 
obtain a complete mastery. The Hindus clung to their 
hereditary principle and the Mahamadans sought to cut it 
down as much as possible, and, where it })roved too strong for 
them, insisted at least upon the formal recognition of their 
right of choice, for instance by requiring the acceptance of a 
Sanad. Besides, the recognition of no one below the chief 
collector of revenue, whether head-man or Raja, enhanced 
the rights of the revenue-collectors against all below them, 
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and tliiis gcavc thorn the moans of encroach in(j upon the rtf/ his 
of both the Slate ami the cidtivalors ^ At the orid we lind 
these revenue collectors became too powerful. Having thus 
grown out ot‘ ancient Rajas, native chiefs and robber-leaders, 
and out of the various State officials, civil, military or 
revenue, iiKiluding the village headmen and fanner of 
revenue, they ac([nird in course of time a rif/ht to collect the 
revenue of the districts varying in size and importance. It 
was parelif an office orifjiaallt/ tenable at the will and pleasure 
of the sovereign power, and, in the eonfusion of later times, 
they assumed, and the government recognised a hereditarj/ 
right in. the office. Though they thus became hereditary 
ollicers, they were still only officers and in theory bound 
to account to the State for all they had received, which 
either was to be paid over t o the State, or to be appropriated 
by them in the authorised way for their allowances. But 
as the State fell into confusion, the .ditllculty of constant, 
minute investigations by its ollicers fended to make the 
arrangement between them and the State as to the 
amount of re von in.* a mere eoniinAudion of the CTisting 
arrangements with little reference to the actual assijssment 
of the ryots by themselves. They then still further encroach- 
ed upon the rights of the State and the cultivators and 
ultimately came to pay to tlie State a fixed sum whi(?h was 
very loosely estimated and to apj)ropriate the surplus, 
wliether equivalent to allowances or more and h) exact more 
and more from the ryots for their own benetit-\ The Hindu 
root of liereditary claims, combined with the greed of tlie 
rulers for more and more revenue continuing to ilevelop 
their inlluence, and in course of time these collectors of 
revenue under the name and style of the Zemi.ndarSj absorbed 
the rights of all below them and encroached upon the rights 
of the State as well, until they usurped the proprietarg 
right in the soil, displacing to a great extent the village head- 
man. The consecpience was that the village tiscal organisa- 
tion fell into deca,y, and its growth and further development 
became arrested. The Zemindar thus became by usiir|)ation 
a hereditary officer with a right h; engage with Government 
lor the payment of the revenue on the one hand, and on the 
other, with a right to collect the State share of the produce 
or its money value and to pay over to the State what had 
been engaged for after deducting his own emoluments.'’ 

^ Phillip’s hand Tenure, 57 —60. 

“ Phlilip’s Land Tenure, 97, 108. 

® Land Tenure by a Civilian, 73 : Fifth Report, Vol. TI, 12 : Harring- 
ton’s Analysis, Vol. Ill, 340, 363 : Patou’s Asiatic Monarchies, 14^4—45. 
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The Zemindar i having thus settled with Government, 
the amount of revenue, proceeded to distribute the assessment 
amongst the cultivators. He was bound to demand from 
them only what was sufficient to meet the Government 
revenue and such allowances as were payable by the raiyats, 
and was held bound to bear himseif the loss arising* from any 
ordinary failure of crops and to yield the stipulated amount 
of revenue notwithstanding. And in this way a door was 
0]X*ned for the ZemindaZji exadiom,^ The Zemindar was 
however, to, some extent controlled in his assessment by 
custom which required that tlie rates imudhj paid by the 
village should be adhered to at least in form.‘^ As Mill 
says: — In India and in all Asiatic communities similarly 
constituted, the raiyats or peasant- farmers are not regarded 
as tonants-at-will, nor even as tenants by virtue of a lease. 
In most villages there are indeed some raiyats on this 
precarious footing, consisting of those, or the descendants of 
those, who had settled in the place at a known and com- 
paratively recent period ; but all who were looked upon as 
the descendants or representatives of the original inhabitants, 
and even mere tenants of ancient date, are thought entiiled 
to retain (heir land as long as thej/ p vj the. ensionmry rents. 
What those customary rents are, or ought to b(^, has indeed 
in most cases become a matter of obscurity ; usurpation, 
tyranny and foreign conquest having to a great degree 
obliterated the evidence of them * * * * But when the 
details of the revenue system came to be enquired into, 
it is usually found that, though the demands of the great 
landholder, the State, have been swelled by fiscal rapacity 
until all limit is practically lost sight of, it has yet been 
thought necessary to have a distinct name and separate pretext 
for each increase of exaction] so that the demand has 
sometimes come to consist of thirty or forty different items 
in addition to the nominal rent. This circuitous mode of 
increasing the payments assuredly would not have been resorted 
to if there had been an acknowledged right in the landlord 
to increase the rent. Its adoption is a proof that there 
was once an effective limitation, a real customary rent \ and 
that the undei'stood right of the raiyat to the land so long as 
he paid rent according to custom was sometime or other more 
than nominal.”^ Thus even in the decline of Governments, 


* Phillip’s Land Tenure^ 111—12. 

* Harrmgfcon’a Vol. Ill, 324; land Tenure by a Civilian, 

69. 

* Mill’s Political Economijy Book II, Chap, iv, page 148, 
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when the State-control became relaxed and the ryots 
became subject to much oppression on the part of those placed 
over them, they still had some protection in the only ever- 
surviving law of the east,— endom., which even the worst 
oppressors coidd not openly defy. Hence all extortions and 
imposts took the shape of €\tra cesm levied on various pretexts 
and, as pointed out by Mill: — “ the shape in which they 
were taken, and the survival beneath all imposts of the old 
customary rates is tlie strongest evidence that the right of 
the ryot survives to become again beneficial in better times.'” 

This was with regard to the resident hereditary cultivators of 
the village. But there appears to have been another class of 
cultivators who did not form part of any village organization, 
and with these the Zemindars could deal untramelled. Akbar 
had strictly forbidden all exactions beyond the assessed 
revenue, but the prohibition had been ineffectual. Indeed, 
inspite of continued prohibitions from the time of Akbar, 
exaction of cesses continued. The Zemindar, like the State 
in Maharnadan times, by thus imposing special taxes avoided 
as much possible the appearance of increasing the assessment, 
wisely preferring to attain his object in an indirect way.^ 

This practice of exacting unauthorised contributions Zemindar 
from the ryots, ultimately established itself so completely 
that at length it came to the considered that the zemindar landlord, 
was entitled to all ho could squeeze out of the ryots and he 
gradually grew to be looked upon as a sort of landlord in his 
relit lion to the ryots and a sort of tenant in rela t ion to the 
Side. But he did not at once lose his position as public 
otlieer. The proprietary character of the Zemindar however 
tended to strengthen itself while the official character tended 
^to be ignored, except as a useful auxiliary to the proprietary 
‘ right. And before the British rule began the proprietory 
character had to so large an extent absorbed the official 
character that when the l^nglish ideas were applied to the 
I'olations between the parties it was natural to look upon the' 
Zemindar as the rent -receiving landlord entitled to the soil and 
paying only a tax to the St ate, ^ 

Where the village headman continued to collect the „ 
state-share of the produce, he distributed the assessment displaced, 
amongst the villagers and realised the revenue from the 
cultivators and paid the same into the Treasury or to the 


* The Great Bent Case — B. L. II. Sup., 245 — 46 Per Campbell, J. 
» Phillip’s Land Tenure, 111—13, 127. 

’ Phillip’s Land Tenure, 97,108. 
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superior revenue authority. In later times the headman 
generally mak info Ike jjosition of a mihordlnate revenue 
payer paying revenue not direct to the Treasury or to the 
superior revenue officer but paying through a Zenimlaw 
These Zemindars, as we liave seen, generally contrived to 
absorb the functions or at least the chief emoluments of tin* 
displace him to a great extent. The village 
commurityf^ cowmUsuUy apj)ears to have gradually sunk and to have hM 
Uh importanee as a fiscal unity although it may have reUined 
and perhaps intensijied, its social influence. Its principle as 
the outcome of the joint family, was alien to the Mahomadan 
ideas of personal and individual right, joint families being 
unknown amongst the Mahamadans. Tlie influence of the 
Mahamadan ideas and the etfect of a period of disorder and 
disruption seem to have resulted in the disintegration of the 
village communities. The power of the Zemindar has to a 
great extent, been built upon the ruins of the Hindu system. 
They were at first recognised as officers, or partly as officers 
and jiartly as persons with a certain interest in the revenue 
received from the Hindu times ; l)ut the indirect effect of 
their recognition by the State at a time when the old Hindu 
forces of joint property and hereditary right were weakened, 
tended to give them a larger right than they had ventured 
to claim. Thus, although little was formally changed at 
the Mahamadan conquest, the seeds of much practical change 
were sown. * 

TcMTiporary On the break up of the Mahamadan rule on the death of 
revenur—lts A'lraiigzil) iu 1 707, 00 years before the British rule of 

effect fhe (jountry began under Warren Hastings, which were years 

of anarchy and chaos, the rapacity of those puppets that dis- 
graced the throne of Akbar, the Great, introduced the system 
of temporary forming of the royal reveune to sharking 
adventurers for lumpsums of money. These middle-men also, 
like the Zemindars, came in time to deprive th^ cultivators 
of the soil of their proprietory right and usurped the same 
themselves. 

Subiotting by As the Government had delegated its authority to the 
Zemindars, and created interests between itself and the 
^ ‘ cultivators, without vigilantly maintaining the ancient checks 

and restrictions, the Zemindars in their turn delegated their 
authority to under-renters and farmers and inaugurated the 
system of snbdenancy. These mercenery under-farmers and 


Phillip’s Land Tenure^ 62 — 63, 
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reiitors had become very oppressive to the raiyats in later 
Mahamadan times.* In the days when Mahamadan rule 
was vigorous there was little interrnodiate tenure between the 
State and the people ; but in proportion as the central power 
declined smaller authorities rose.‘^ With the break up of 
the Mughal empire and the increasing independence of the 
provincial Government, the leasing of the revenue became 
common, the control over the farmers became less, the 
collection of the land revenue became disorganised, and the 
only limit to exactions from the raiyats was, as pointed out 
by Sir John Shore, the raiyat’s ability to pay."* 

Thus there is nothing in the history of India during 
the period of Mahamalan rule to lend colour to the theory 
that, the Mahamadan rulers regarded themselves as the 
proprietors of the country's soil. The body of middle-men 
whom they were compelled to engage for realising the 
revenue from the Hindu subjects were never invested with 
the right of proprietorship over the land which had from 
time itnmemorial been enjoyed by the cultivators of the soil. 

But the Mahoinedan conquest of India was never complete. 
In tlui major part of the country where they extended their 
rule, the hereditary Hindu kings or chiefs were not disturbed, 
l^hey were allowed to retain possession of, and to rule, their 
kingdoms on their agreeing to pay a tribute to the con- 
({uerors, and the internal government of their states under such 
arrangement was not disturbed and the revenue system of the 
Hindus were left iinalfered. Thus there also the proprietary 
right in the soil remained as before. 

, Attempts were made by Nawab Suja Khan and after 

■him Murshidkuli Khan to curb the powers of the Zemindars 
hut they signally failed. 


Phillip’s Land Tenure in Lower Bengal^ 62 — -63. 
Fifth Report, Vol. II, 59—60, 76, 90—91, 96—97. 
Campbeil’s Cobden Club Essay, 141 — 142. 
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Vie Pennaneul Seftlewenl with the Zemindars. 


Grant of 
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On the liith August Shah Alum tlie titular Mughul 
Emperor of Delhi made a perpetual o-rant to the English 
East India Com])any, of the Dewani or the revenue aclnii- 
nistration of the three Provinces of Bengal, Behar and 
Orissa, l^he nature and incidents of the ])osition to which 
the company thereby succeeded have forn.ed the subject of 
some controversy but this discussion does not now })ossess moi’c 
than an acadcunie interest. When tl\e l^ast India (hnn- 
pany took u}) the administration of reveruie in the j)rovir.ces, 
the zemindor was the most im])ortant ]3ersonage in tlic 
revenue system and the nature of liis rights juizzled them 
very greatly. As already noticed^ originating in diverse 
circumstances, the zemindar became by a kind of usurpa- 
tion, a hereditary olhcer, with a right to engage with 
Government for the payment of rev(mue and to pay over 1o 
it what has been engaged for, after dinlucting his own emolu- 
ments. He was a hereditary oljicer, but only an ollicer and 
in theory was bound to account to tlie Slate for all he had 
received, which was either to be ])aid over to the Slate or to 
be appropriated in the authoidsed way towards his allowances. 
But the zemindar afterwaidvS encroached upon the rights of 
the State and of the cultivators and ultimately came to ])ay to 
the State njUed .sum (much less than the rents collected) and 
to ap|)ropriate the surplus, whether equivalent to the allow- 
ances or more. Ho further exploited new sources of income, 
over and above the rental upon which his revenue was cal- ; 
culatecl, and imposed Uleffal eenHefi or additions to the rent- 1 
rates upon their raiyats. This practice of exacting unauthorisct 
contributions idtimately established itself so complct(dy that 
at length it came to be considered that the zemindar was 
entitled to squeeze out of the raiyat all he could and he 
gradually grew to be looked upon as a sort of landlord in his 
relation to the ryots and a sort of tenant in his relation to | 
the State. 


On their accession to the De^vany, the East India Coni- i 
pany had to solve the problem of the tenure of land and to 
decide the question to whom the ownership thereof belonged. 
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Dr. Field writes ^ : — ^^that the mutual risfhts of the zemindars Permanent 
and the raiyats were in confusion and uiuiertainty when the Settlement of 
East India Company acquired the Devvaui in i7()5; Hi^t 
between 1765 and 1798 no eff(3Ctnal ste])s were taken to 
ascertain and dorine tliose rights ; — that Mr. Hastings and 
Mr. Shore whose experience of the subject should have given 
weight to their sentiments, were of opinion that before any 
settlement was made those rights should be defined and 
adjusted ; — that Lord Cornwallis and the Court of Directors, 

])iitting aside tlie advice of Indian experience, deliberately re- 
frained from any such definition or adjustment.''^ After some 
controversy they came to the conclusion that the zeminders in 
Bengal liad m^piired, if they did not originally p(mef<Sj a pro^ 
prif^/orp rnjhi in the land which jnshfied a permanent settlement 
wilh them. By a process of false analogy they attributed to the 
zeminders a position similar to that which was held by land- 
owners in England. An English landlord or free-bolder in fee 
simple has absolute liberty to dispose of all lands forming part 
of his estate, to oust his tenants, whether for life or for a term 
of years, on the termination of their respective lease-holds, 
nnd to enhance the rents on the expiration of leases at his dis- 
(U’ction. But the fact really was that no class in Bengal owned 
the land in the sense in which an Englishman ownshis estate 
and there was no kind of ownership which corresponded to 
that aggregate of rights — the highest known to English 
law, — termed Wxc.fee simple. The Bengal zeminders did not 
po.sscrs so unlimited power over the khnd. kasht and other 
tenants, as the Englisli landlords do. And, as pointed out by 
Harington : — It is by attempting to assimilate the compli- 
cated system which we found in the country with the simple 
|>rincipies of landloi-d and tenant iii our own and specially 
in applying to the Indian system terms of appropriate and 
familiar signification which do not, without considerable 
limitation, properly belong to it, that ranch, if not all, of the 
perplexity ascribed to the suliject has arisen.”^ 

Both Lord Cornwallis and the Court of Directors under its offoets. 
the influence of English ideas, honestly, though mistakenly, 
believed tliat tlio zemindars and raiyats would adjust ibeir 
mutual relations by contract among themselves. But the 
belief, as we shall see later on, was falsified to the fullest 
extent. And one of the efiPeets of making a permanent settle- 
ment with the zemindars was that all other rights in land were 


^ Field’s Landholding &c. 

® Haririgtone AnahjffiSy vol. Ill 398. 
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effaced. It swept away the distinction between the different 
classes of zemindars, as also between raiyats having customary 
rights and others of a precarious footing dependent on mere 
contract. The rights which now exist are nearly all of 
recent growth dating from or after the Permanent Settlement. 

We shall deal with these matters in detail in a subse- 
quent chapter. 



PART I 

THE ORKHN AND GROWTH OP OCCUPANOY 
RIGHT. 


CHAPTER I 

THE HINDU AND THE MAHOMEDAN PERIODS. 

Tho, Origin and Growth of Occnjjaneg Ilight, 


Our studies into the history of land tenure in ancient 
India have cleared the ground and removed many 
of the misconceptions about the right of the tenant 
to enable ns to trace the origin and growth of occu- 
pancy right. Fiom what has been already stated it 
will appear that the village community, originally consist- 
ing pf the joint undivided families, was, owing to the 
urgency of the struggle for existence, compelled to axlmit 
into the brotherhood stangers from outside, which 
seemed at iirst to be forbidden by its very constitu- 
tion ; that when these stranger immigrants offered 
unmistakable proofs of settling in the village as its 
permanent inhabitants, ready to undertake their shares 
in the responsil)ilities attaching to that position, they were 
absorbed into thi? village group ; that when, with tlie 
: establishment of .settled government or from other 
causes, the struggle for existence ceased to trouble the 
eornmunity, it refused to absorb the alien ]>opulation, and the 
new-comers were then admitted into the village only on the 
terms of paying rent for the use and occupation of land ; 
that as soon as they once for all settled in the village on 
terms, they were given a |)osition, though subordinate to 
other members of the village, that is to say as tenants. They 
h;id then all the rights and privileges of the community 
extended to them. It was the residence in the village that 
gave them the status of members of the village community 
with all the rights and obligations implied in it. So long 
however a% they did not settle in the village but were mere 
sojourners into it, they were not assimilated into 
the group. Thus arose the distinction between tenants 
wlio settled as permanent inhabitants of the village 


of 

tenancy. 
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Rise of and the temporary sojourners or cultivators from another 
landlords, villau^e. In course of time there arose, intermediate 
between the Kin^ and the village community, a class of 
aristocracy variously known as Rajas and Talnqdars. It was 
a j^^rovvth amon;^ and over the original community and 
owed its orio’in to the system of assig’ument of the Kinj^^s 
revenue in the sha])e of the share of the ])rodueo of the soil. 
In all these eases it was only the ripjht to collect the 
Government revenue that was at first assigned to these people, 
and not tlie land itself. But as decades passed they 
»Tadually assumed wdiat may be called land lord -ri^ht, and 
usurped the proprietary rij^ht, over the entire village. The 
result was that the original members of the village commu- 
nity, who were themselves the proprietors of the village 
they occupied, were reduced to the j)osition of mere 
under these landlords, and all tlie distinctions that existed 
between them and those that settled in the village as tenants 
under them were lost. 

Two dnsst‘8 that have 

toimiits - taken place in the political condition of the country, the old 
Khud Kafiht Hindu names have mostly^ disa])pearcd, but in later times 
p .Vy\}. these tenants of the village came to be known as 
ai insi, Qj, who has hisM’Oof^ or 

house fixed in the village), * thani^ (from Sthaniya, place, a 
Hindi woi‘d), ^ hasinda^ (resident), ^ kaimi kade^ri^ (per- 
manent and hereditary) and ^ m.anrasi assamis ’ (hereditary 
tenants) and under the Mughal s as ‘ khnd kashl ^ rah/ats, (that 
is raiyats who cultivated the land of their own village 
or the village in which they resided, the word being diudved 
from khudr--{m\\ and kasht — cultivation.) ^ The other class 
of raiyats, viz,, those who cultivated the lands of the village 
but did not settle in it, was called paid kashl raiyats (from 
paid — near or foreign, kashl — cultivation, meaning a man 
who came from abroail and took up land to cultivate without 
belonging to the village permanently). The word pahi is 
frequently confounded with pai (literally a foot, hence 
used to mean an under-tenant) and the ^ pahi kasht ’ raiyats 
have come to be called pai raiyats, and this has 

led to much confusion in law rendering it possible that 
the rights and liabilities of the under-tenants have been 
transferred to the non-resident cultivators. ^ 


^ See Finiic4ine and Amir AH’s Introduction to Bengal Tenancy 
Act, 1st Ed., 4. 

* Grierson’s Bihar Peasant Life, 326. 
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There is some conflict of opinion rep^ardino* the origin 
of the kfmd I" aM raiyats. According to Dr. Field, the khnd 
kaskt raiyats were outmlen who were permitted by the 
original descendants of the patriarchal family to settle in the 
village and had to contribute to the llaja a share of 
the produce as Gov(n*nment revenue and to the village com- 
nuinity something in addition ^ According to Mr. Baden 
Powell, on the other hand, the khnd kmki raiyats were not 
settlors from outside, but \\\^ onginal mnmhnrii of ihe rUl 
comnmnilf/ who cultivated their own land, and were liable for 
the shares of the (loveniment revenue and for nothing in 
luldition. ^Phe khnd knight or settled raiyats were in fact, 
according to this view, proprietors of tlie soil which they 
(Uiltivatetl^ so far as any notions of j)roprietary rights 
existed in those early times. 

Bnt, as has been already stated, before tho r se of the 
landlords, the village cultivator was (‘itluu* a memIxM* of a 
laxly which had eh^arod the waste and established the village, 
or had become, by coiujuest or grant, at some remote date, 
the virtual owinu* of it. But there were always others in 
(he yillage, who were originally outsiders but sul)s(?(|uently 
settled in the village, and, tliougli not on the same footing, 
were nevertheless i*esident and privileged cultivators who 
a(*cepte(l (he village lands as tenants on condition of paying 
rent to the proprietors for its use and oeeuj)a(ioii. When 
(Jie proprietary right of the village cultivators (the original 
members of tlie village (xuumunity) became lost or obscured 
by till* turmoils of the times and the inlliieiux? of th ^ over- 
lords, both t le ownen and fhe'r' mident help-males 

or enltivators (the /ez/yez/Av) became practically undistinguished. 
All Ijccainn rai/fnfs nudor the liiiullorda. Ibit as l)oth wen* 
not liable to eviction, both came to be e(puilly called khnd 
li(ulU^ which inijdied te?uints cultivating in their own village. 
Thus the original members of the community who 
founded the village, tlui strangers from outside who had 
settled in the village at a remote period and were soon al'ter- 
wards assimilated into the village community, and those 
who had settled in the village at a later period but were not so 


See Field’s Introduction to Begidations 30 — 31 : Ditto’s Land 
holding, 422--423 : alHoFinueaiie ami Amir Ali’s Introduction 
♦ to B. r. Act. 

Baden Powell’s Laml Sijatems Vol. I, 598 — 599 : 

Ditto’s Land Revenue, 133 --139 : 

See also Elpliiustone’s Iliatorg of India, 9th Ed., 73 — 74. and 
Finucane and Amir All’s Introductian to B. T. Act. 
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assimilated into the community but remained there as tenants — 
all of them went to form the class of raiyats who came to 
be subsequently called khud kas/U raiyats. 

Whatever mi^ht the origin of these raiyats, they had 
certain reco<^nis(Kl privile<,?es according to the custom of the 
country. It has been already shewn that aceordin<^ to our 
ancient Sanskrit Sastras the projmetarj mjhl in the land 
always vested in the cultivators, and that the Kin^ was only 
entitled to a share of is produce and was never regarded as 
its proprietor. And as the proprietary right carries with it 
the right of ))ossession, there can be little doubt that the 
cultivators in ancient times had also the rujhi io ocrnpj/ 
the land. I'he rise of the class of landlords betwt'cn the 
king and the village community, did not disturb tin* culti- 
vators in their occupation of land, although it deprived 
them, in course of time, in theory at least, of their proprietar- 
shij) in the soil. For if we admit the property of the 
soil to be vested in the landlords (or zemindars,) we must, 
exclude any acknowdgrnent of such right in favour of the 
raiyats, except where they may acquire it from the proprie- 
tors. Patlfu to them are generally given without mj limit n- 
lion period and exjiress that they are to hold the lands 
paying the rents from year to year. They have thus a sort 
of preHcriptice right to continue as tenants so long as they paid 
the usual rent. The sentiment and feeling of the country 
were certainly in favour of the word claim of this class to 
liold the land as long as they cultivated and paid their rents. 
Hence the. right of ocenpan^^ origin ies,, and it is generally 
understood that the raiyats by long occupancy acquire by 
prescription the [)rivilege or right of po.ssession in the soil 
as long as they pay the usual rent and are not mhject io 
he removed. And, being as a rule a man of the village in 
which their holdings are situate, they have in many parts 
enjoyed the privilege of holding the possession of their lands 
even hereditanlif. And it is conclusively established that 
their holdings ultimately became hereditary. From none 
of this class could any rent be demanded except what was 
fair according to received ideas or in other woixls customary 
re?d. It is equally understood as a prescriptive law that the 
raiyats who holds this tenure cannot ie/ing?(ish any part of the 
lands in their possession qy cJungc the species of cultivation 
without a, forfeiture of the right of occupancy, which, how- 
ever, is rarely insisted on. But this right also authorised 
them to alienate the lands rented by them and in their possession, 
though to a limited extent, and it is so far distinct from 
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a right of property, the right of disposing of by sale, gift 
or other modes of transfer, still continuing, under limitation, 
with the landholder [zmimlar or talnkdar) exclusively. 
And in a state of society when there was plenty 
of unoccupied land and population sparse, the competition 
being not amongst tenants for lands but amongst 
landlords for raiyats, it gradually became the custom 7iot to 
evict them so long as they pay their rents. 

The other class cultivate the lands belonging to a village 
wliere they do not reside. They are avowedly mere temporary 
sojourners, or who without sojourning at all, came from some 
other village to cult;ivate patches of laud. They are consi- 
dered as tenaids-af-willj and having only a temporary 
aecidcnta). interest in the soil which they cultivate, will not 
submit to the payment of so large a rent as the preceding 
class, and when oppressed, easily abandon tlu^ lands to which 
they have no attachment. They hold these lands u))on a 
more indelinite tenure. The poUah to them are generally 
granted w/tA a limitation in point of time ; and, where they 
deem the terms unfavourable, they repair to some other spot. 
They therefore could not be iruide to pay very high rent. 
And' though originally tenants-at-will and theoretically liable 
to ejectment, until the demand for land exeeedol the demand 
for cidtivators, competition being then tor tenants rather 
than for lands, in practice? no ejectment could actually take 
])laco. But as this economic position was reversed, the 
inconveniences of tenancies-at-will became apparent, and they 
gradually gave way to tenancies of more fixed character, either 
from year to year or for a greater interest. And while the 
tenancy was at will, it could not obviously bo hereditary for it 
would of necessity be terminated by the raiyat\s death. 
But with the greater fixity of later times it would no longer 
be so, and on the raiyat^s death there would bo an interest 
that could devolve on his heir, even though the tenancy was 
from year to year. ^ 


^ Eiiotracts from Harington's Analysis, 262, 267, 272, 3(X)— *301: se^ 
also Fiold’a Land hoZ-dini; and the Relationship of Landlord and Tenono 
15,424 Directions for Ucoenue Officerr, .5,61-62 ; Fifth Report, Y{)\ri\.29i ) — 
301, Harington’s Analysis Yol. II, 64, Vol. IH, 366 460 Campbeirs Cohdens 
Oluh Essay, 165 : Land Tenure by a Civilian 66, 68, 80: Mai’Donelfa Minute 
paras 12—15 in Gazette 1884—85 : Okinialy’s Note, Gazette 450—457. 
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THE SUPPHESHtON OF OCCVPANCY RJCIHT. 

MU ret of ihv TerroaViC)}! SclflemeuL 

This was generally the state ol* things when the Englisli 
East Indian Comjiany assumed the Dcwanif of Bengal, Beliar 
and Orissa^ wdn’ch impo.sed ujion them the task of collecting 
the land-revenue, and so lirought them face to face with the 
jiroblem of the tenure of land prevailing in the province. 
Laborious investigation.s into tlu; rights of all jiersons possess- 
ing any rigid and intmest in the land were set on foot, 
wliich ultimately led to the Permanent SetUemerd of laiid- 
revenuo in that province. 

The modifications \yhieii the Permanent SettlerneiiL 
introduced into the relations between the Govorament and 
Zemindars ar(,‘ siiecillcally set forth in the Proclamation of 179:], 
which was afterwards enacted into Regulation I of the saine 
year, The Proclamation included turn princijial provisions: 
it Jured for ever die revenue which had been assessed on the 
various estates at the Decennial Settlement which had just 
been concluded, and it declared the ^etiUnn^nidiolderH^ whom | 
it demf/naled ^^ProprtetorH of the (auds^^^^ privileged lo\ 
transfer to whomsoever they tliink proper, by sale, gift, or 
otherwise, their proprietary nghh in the whole or any 
poition of their estates, without applying to Government foil 
its sanction to the traiisferd^'^ It is clear therefore that the! 
intention and effect of the Proclamation was to abandon, 
on the part of Government, the right to increase the revenue 
assessed on the estates of the Zemindars, and, (subject fn 
summary sales for novpayment of that revenue), to constitute 
tie Zomuulars, an far as the Govern lent was co 7 icermd, 
otoners oj these estates. 

But the rights which the Government possessed vhmo 
admittedly not exhaustive of all the interests in the land, 
uiiaer the customary law of the country, as admitted by 
the authors of the Permanent Settlement, the raiyats too 
had rights which it was not discretional with the Govern" 
ment to alter or annul. Those enstomary rights of the^ 


^ Regulation I of 1793, Sec. 3. 
• Ibid, Sec. 8. 
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VraiyaU the Permanent SettUmnt neither did nor could 
affect or prejudice in any degree whatever ^ The object 
of the legislature was to define the conditions under which 
the Zemindar should be settled with, and not to define the 
terms upon which he should become absolute proprietor. 

Little provision was therefore made with regard to the 
raiyats, and no definition was given of the nature of their 
holdings. A certain provision was made for the old resident 
[ov hhud Jcashii) raiyats. Their existing terms of holding 
could not be interfered with (except upon proof of fraud in 
the title), and the right to raise their rents was limited to 
cases — (a) where the rent paid within the previous three 
years had fallen below the nirihh or rate of the Pargana, 
according to the Kanungo^s lists, (h) upon a general measure- 
ment of the Pargana for the pur])ose of equalising and 
correcting the assessment. With regard to the other 
raiyats, the Zemindars were declared entitled to 'det^^ the 
lands “in whatever manner they may think fit,’^ subject to 
the restriction (among others) that no new cesses are to be 
im])osod.'^ 

The k/ntd kadt raiyats then still retained their existing Its defects, 
rights, but no doubt they were placed in the most 
unfavourable situation for enforcing them, having to contend 
with a Zemindar whose rights had been recognised by the 
(lovernment, while their own rights had been left to take 
care of themselves, the right of Government to interfere being 
limited to specified cases. Sir J. E. Colebrooke speaks of, 
what he calls, “ the melancholy results of tin? errors of tlie 
l\‘rmai]ent Settlement in the Lower Provinces iii these 
words : — “ the errors were two-fold ; they consisted, Jlrdly, in 
the sacrifice of what may be denominated the yeomanry, by 
imu’ging all village rights, whether of })roperty or occupancy, 
in the all-devouring recognition of the Zemindar’s paramount 
pro])erty in the soil ; and ^iecondffj in the sacrifice of the 
peasantry by one sweeping enactment, wliicli left the 
zemindar to make his settlement with them on such terms 
as he might choose to require.”^ 

The safe-guards by which Lord Cornwallis hoped to rrovisiona 
protect the interests of the raiyats were, briefly put, three 
in number. TheJIr-st was the injunction on Zemindars to ^ 


> Seo Ilegulatioii VII of .1799, See. 15, Cl. 7—8. 

Antony MeDonneirs Minute, Pams, 11—13: 10— 20. 
■ Regulation VIII of 1793, Secs. 51, 60. 

Ibid, Bec; 52. 

‘ Minute, dated July 12, 1820. 
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deliver to the tenants patlm, (specifying the area of the hold- 
ing, the coniUiiom of the tenancy, and the re}it payable which 
was never to exceed the establislied pargana rate and the con^ 
solidation of demamk into om lump sum as rent to prevent the 
imposition of fresh okvah), subject to the approval of the Col- 
lector (to preclude the introduction of new clauses or covenants); 
the second was the deposit in the Colleetorate of the standard 
of measurement (whereby the areas of holdings might be 
guaranteed); and the t/ilnl was the maintenance of the 
accounts of the raiyats by the village Patirari, (whereby the 
permanency of the rates might be secured). ‘ It was intended 
by these safe-guards to assure to the raiyats the possession 
of certain area of land on certain specif c condiUoas and at 
specif c rates of rent.- 

But the Zemindars began to evade the tender of or 
tenderc^d tliem at more than customary rates, and the raiyats 
refused to accept them. Even when the rates were customary, 
the khudkashi and other raiyats, who claimed a prescriptive 
right of occupancy, would not, in many cases, take delivery 
of i\\(i. ;pal(as under the impression that they would thereby 
be compromising their rights to unlimited occupancy. For 
the of the being limited to ten years, suggested 
the possible evi^dion on the ex [dry of that period. Then 
there was the fear tliat the consolidation of all demands into 
one lump sum in the paifa, (as prescribed by Section 54 
and r)5 ol Regulation VIII of 1793), would form the basis of 
a new nsid ()r original rent, to which fresh ahwahs or cesses 
might bo txdded in course of time. While the raiyat fancies 
ho has a right to retain possession of his lands at a fixed rent, 
and the /emindar will not admit tliis right, it is evident that 
no rules can he framed which can put a stop to the disjmtes 
betwecui tlie Zemindar and his raiyat. And the newly- 
established Civil Courts were unable to Co[)e with the great 
mass ol. resulting litigation between them. Besides, since 
tlie great famine of 1770, the customary rates of land in 
Lovver Bengal were in excess of the economic rent which 
could ho obtained for it,”* and the acceptance of the pat fa 
meant the pcr])etuation of the rather fictitious Pargana ” 
IV of 1791, as stated by Dr, Field 
1 he Zemindars wore enabled to claim any rates they 
pleased, to distrain for rent at those rates, and to put on the 


I "’b ^55 and 59. 

McUoueirs Miimto. 

’ Selectioua from the Records of the Kast India House, 338. 
Hongal Manuscript Records, 62, Per Hunter, 
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raiyat the onus of proving that the rates so claimed were not 
the established rates. The raiyats met tliis oppressive law 
by the only instrument available to them — the refusal to pay 
the re)iL The economie c )nditions of the eountry at the time 
were in their favour and enabled them to defy the landlords, 
and those ol' the resident ultivators who had the most 
courage or the least fixed pro|)erty to leave behind, refused to 
pay the customary rates, quitted their hereditary holdings, 
and took up land at mark<‘t-rent as non-resident tenants in 
some other village/^^^ There was a wholesale with-holdiug 
of rents, much confusion soon prevailed and many estates 
were sold, especially in Lower Bengal, for arrears of revenue. 

The Zemindars declared they could not [)ay the revenue 
unless t|)eir hands wore str ‘iigthened against the recusant 
raiyats ; and the Government prcsssed by want of momy 
agreed to strengthen the hands of those on whom it immediate- 
ly depended for the |)unctua] payment of its revenue. 

The notorious or Regulation VII of 1791) was Haptam 
therefore enacted, which gave the Jandloixls practically 
unrest ricfed right of disfrainl of all personal property of the 
raiyats, and, in certain eases, to arrest their persons for 
arrears of rent without; reference to any court. Moreover, with 
a view to give the landlords greater power stilt over their 
tenants, Magistrates were recpiired to punish, by fine or 
imprisonment, raiyats who could not establish the truthful- 
ness of complaints of liardship made against landlords, or 
their distraining agents, and tlie Civil (yourts were directed 
to indemnify zendndari olllcers or others employed in tlu^ 
eol](H‘tions, when improperly summoned ; and in case loss of 
rent or other evident damage should be sustained by the 
land-holder or farmer in (jonse(|uenee of sucli wantnn and 
unnecessary summons, on |)roof thereof, the party injured 
shoidd be entitled to recover the amount, with all costs of 
suit from the p(U'son wlio so caused the summons.’^ 

This Regulation was not meant to define or limit tJie 
actual rights of any description of land-liolders or tenants, 
which could properly be ascertained and determined by 
judicial investigation only, but merely to point out in what 
manner defaulting tenants might be proceeded against, in the 
event of their nob paying the rents justly due from them, 
leaving them to recover their rights, if infringed, with full 
costs a«d damages, in the e.stablished Courts of Justice. 


^ Landholding and the relation of Landlord and Tenant, 
® Bengal Manuscript Records, 02, Per Hunter. 

^ McDonell’g Minute. 
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No doubt this law was passed in the dona fide belief that 
tenants were in fault, and that the hands of the land-lord 
needed strengthening, that his power would be exercised 
fairly, and that Courts would give relief, if needed. These 
last provisions,” says Mr, Justice Field, “scarcely required 
comment. There is scarcely a country in the civilised 
world in which a landlord is allowed to evict his tenant 
without having recourse to the regular tribunals ; but the 
13engal seminilar was deliberately told by the Legislature 
that he was at liberty to oust his tenants if the rents 
(darned hy him were in arrear at the end of the year, 
leaving tliem to recover their rights, if infringed, by 
having recourse to those new and untried Courts of Justice 
the failure in which might be punished with line or impri- 
sonment.” ^ The result of this Regulation, as pointed out 
by (^olebrooke, “ was that in twelve years the ancient rights 
of the raiyats throughout Bengal were on the verge of 
obliteration.”^ 

There was, however, no intention to abrogate the rights 
of the raiyals 1)y Regulation VII of 1799 ; and when during 
Lord Minto Ps administration, the evil effects of the Regu- 
lation became known, there was a strong revulsion of official 
f(‘cling, whicli produced Regulation V of 3812 (the Faneham), 
whereby it was hoped to correct the bad effe(*ts of Regulation 
VII of 17t)9. With respect to the general right of the land- 
holders to eahanee^ the Regulation |)rovided that no cultiva- 
tor or tenant of land should be liable to pay an enhaiu ed 
rent, thougli subject to the enhancement under the subsisting 
Regulations, unless wriUeu enyagemenh for mich enhiinceinenfs 
liad bci'ii entered into by the parties or a formal notice liad 
been served on the tenant at the vseason of the eultivation, 
?.e., in or before Jyifh notifying the specific rent to which he 
would be subject for the ensuing year. R(*garding the 
i*(‘alisation of rent by the Zemindar, it (iholished the power of 
arre.st. but the right of distraint remained. “ Under the 
llaptaw ])r()eoss the person of the fciiyat could be seized in 
deiault ; under the Panehani ])rocess his property could l)e 
distrained ; and in cither case the proceedings commenced by 
what has been described as a strong ])resuraption equivalent 
to a knock-down blow against the raiyat.”^ And in the 
course of eighteen years following the Permanent Settlement, 


^ Field’s Land hoi dhg, &c., 581. 

* Colobrooke’s Minute^ dated November, 1814™ Calcutta Gazette of 
25 tb October, 1893, supplement, 2073. 

3 Field’s Lcwdholdmg, 665—666, 
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it was found tliat the difference between the collections from 
the cultivators and the amount paid to Government had 
trel)led and the bulk of the increase, in the opinion of rovenue 
experts, consisted of rack-rents and illegal cesses sc|ueezed out 
of the raiyat.^ 

The laws of 1791) and 1812 are so painfully associated Tlidr 
in subse(|ncnt history with harshness to cultivators, that it 
is necessary to eni|)hasise the forgotten fact tliat tliey were 
at the time considered indu/urmtflj/e for (he pttiicfaaf feali- 
ml.ion of (he (iore/r'emeuf- rerenne. It was argued that, as 
Government had tlui right tosdl nj) the estates of the Zemin- 
dars for failure to pay tlie land-revenue, it was necessary to 
give the Zemindars corresponding* |)owers as regards their 
raiyats, in the event of tin* failure of the latter to pay (heir 
rents. But it soon come to be realised that tlie raivaits and 
their rents could not treated as on the same footing as the 
Zemindars and their revenues. Government had fixed the 
revenue demand in per])etiiity, and the accounts of tlie pay- 
ment of the revmuie were accurately kejit in the Collectors^ 
office. Niether of fhese safe-guards existed in the case of 
rents of the raiyats. 

The effects of botli these llegulations were unsatisfactory. Failure of 
Lord Cornwallis^ plan of giving had failed totally. 

The refusal of landlords and raiyats to exchange paldas and 
kahidiak frustrated the hojie that these would serve to fix 
the rental demand. Nor did the appointment of Paiwaris 
secured the desired result of maintaining acenrate the 
accounts of the payments of rents made by the raiyats. 

The Zemindars were bound by Section 62, Itegulation VllI 
of 1793 to maintain a Patwari in every village, who was 
to be a Government servant, but they gradually converted 
the Patimru into their own private servants or f/omaslas, 
and no reliance could be placed on their accounts and 
papers. 

The next step taken was an attempt to create a rMage Attempt to 
ogencyy which should be independent of both the Zemindar form village 
and the raiyat and which should maintain records showing agency - 
the rights and obligations of landloixls and tenants, 
was therefore resolved to strengthen and re-organise the 
indigenous system of Patwaris and Karu'tgos as an 
indep^dent agency for maintaining a record of reciprocal 
rights of both parties. The reform then embarked on was 
embodied in Regulation XII of 1817. 


^ See Imperial Gazetteer^ Bengal, Vol. 1, 123. 
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When tliat Regulation became law, the Board of Reve- 
nue proceeded to take action on it by prescribing' what the 
duties of the PaiwariH should be. It soon, however, became 
apj)arent tliat as an engine for the jH’otection of the tenant, 
by bringing on record and maintaining the established rates 
and rules by which rents were to be regulated and tlie 
accounts of (he payments of rents made by the raiyats, 
Regulation XII of 1817 was as useless as the provisions 
of R(‘gul!ition VIII of 179*J had been. Things have now 
advanced to thi.s stage. The failure of Lord Cornwallis’ 
method of record of rights by means of paiias has b(M'n 
recognised ; the failure of tlie Patvvari Regulation X} \ 
of 1817 was l)eing fast admitted. * * 

’fhe failure of all the attempts made to control agraria' / 
relations led the Court of Directors in 1824 to sanction i , 
propcml (o iunke a •md record of iiphlH of the perma- t 

nently-settled districts of Bengal, as being the only means 
of defining and maintaining the rights of raiyats, The design 
was not however carried out, aiul while the correspondence 
relating to it was proceeding, fresh legislation which proved 
iu/uriom lo the raujaU was undertaken. This was the pro- 
vision in the Revenue Sale Jjaw for the clear title that the 
purchaser at a sale for arrears of revenue would get, that is, a 
title free of tncnmhr nee created j y the defaulter or his 
predeeessoi*, being representative c the original engagtn-. 
Wc proceed to discuss the injurious elTects of the Revenue 
Sale Laws on the rights of the raiyats in the next chapter. 


McDoiiuoU’s Minute.s, Paras. 1G-2U. 



CHAPTER III 


THE SUPERESSION OF OCCUPANCY RIGHT. 


mfecl of the Re re me Sale Laws. 

It lias Leeii already stated tliat one of the eonditions Principlo of 
on which the Zeiniiidars were made projuleiors hy tlie 
Permanent Settlement was, that the Government revenue 
assessed upon th(*ir estates should be punctually ])aid and 
that in default of such payment ‘^a sale of the whole of 
the lands of the defaulter or such j.mrtion of them as 
would be sutllcient to make t>-ood the ari’ear, would 
positively and invariably take plaee.^^ ^ If the 
pro[)rietor of an estate rediuanl his own receipts by 
o-iantinj:? leases to tenure-holders and raiyats, the very 
])robable consequence was that he would be unable to ])ay 
his own revenue, and Ids estate would in conse(|uence 
come to sale. To prevent this it was thought well to 
})rovide that when an estate was sol 1 for arrears of its own 
revenue, all incundnunces should be avoided, all leases 
cancelled, and the estate handed oyer to the new 
proprietor in the same condition in which it was at the 
time of the Permanent Settlement. ^ 

It was accordingly enacted by Section 5 of Regidation Avoidance of 
XLIV^ of ITlhHhat noon a sale for arrears of revenue, 
engagements with dependent talnqdars^ all leases to under- xLivTf^*^^ 
farmers, and paltas to nuijafSy shoidd stand cancel K‘d from i 7 () 3 . 
the day of the sale, and the purchaser should be at 
liberty to collect from the dependent falnqdars and raiyats, 
whatever the former proprietor would have been entitled to 
demand, according to the (*stablislied usages and rates 
of the pargaaia or district, bad the cancelled engagements 
never existed. According to the construction put upon 
the section by the Privy Council, the engagements, 
leases, and paltas did not become ij)so /ado void upon the of 

sale taking place, but the taliiqdars and raiyats remained 
in all rtjspects as before, except that they became liable 
to a certain limited increase of rent “ according to the Hcgulation V 
established usages and rates of the pargana or district^^ — 
and that only in cases where grants had been made with 
veservatio^ of rent below those usages and rates. 

^ Regulation VIII of 1793, 

* Field’s Landholding^ 598. 

* Puvnomayi v Patish — 10 M. I. A. 123. 


9 



EFFECT OF THE REVENUE SALE LAWS. 

Where no It was soon found that there were reasons to believe 

oBtabliahed panj^ina rates referred to al)Ove had in many 

V Cases become very nnccrtain, leadin^^ to oppression and 
of 1812. ° rack-rentins^ of the raiyats by the auction-purcliaser^ and 
the next ite<j:u!ation V of 18);! provided that when any 
known establislied pargana rates existed^ they shoidd 
determine the amount of rent to be j'eeeived by the 
j)urcliasersj and where no such (‘sta1)lished purgaua rates 
were known, paihti^ wen? to he ^j-anted and the collections 
made according to t/ie rak pa j ah to for Imuh of a siinilar 
descripiioa in fJie places adjacent^ and in eases of the eaneel- 
ment of the pal/asj new paltas were to bo o-ranted and 
collections made, at rabis not exceeding the highest rale paid 
for the same land in anj/ one gnar witliin three years next 
preceding' tlie p<‘riod at which they were cancelled. 

All rouiifl When we remember ihe quantity of waste land in 

Enlmacomont Bengal at the time of the Permanent Settlement and the 
power which Zemindars had (according' to law) of letting 
this land on what conditions they pleased, it will be 
evident tliat in very many cases the rate payable in the 
first case was a high rate, and any reference to this 

standard was cuu’tain to involve enhancemeid ^ and the 
provision in the second ease had also an enhancing tendency 
by bringing rent generally up to the highest point reached 
in a single occasion. 

Ejectment Regulation IV of 171)3 contained no provision for 

of wfusarto where the dependent taluqdars and raiyats refused 
pay-Reg. to ])ay the enhanced rent. This was subsecpiently provided 
VII of 1799. for by Sectional) Cdause 5 of Regulation Ylf of 1799, 
which empowered the purchaser without any previous 
application to the adalid or court to eject thenP\ 

It is admitted on all hands <;liat up to the year 18^2 no 
Ejectment m raiyat could be dispossessed at the will of the auction- 
norexemptod pn^chaser. He was, at most, liable to pay the full pargana 
— Rog. XI of rate, and could only be ejected after refusal to pay the 

1822. enhanced rent. In that year, a Sale Law, Regulation XI 

of 1822 was passed which remained in force until 1812, and 
by virtue of it the auction-purchaser could, at his option 
wholly avoid any tenure, unless it fell within the class 
contemplated in Section 32 of the Regulation. ^ It however 
protected from ejectment, on the sale of an estate for arrears 
of revenue, Kliud kaslit qadimi raiyats or resident and 
hereditary cultivators having a prescriptive right of 


Okinealy's JVo/e, Gkizette, 469 — 470. 
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occupancy/^ and the purchaser was not to demand a higher 
rate of rent from such a tenant than was receivable by his 
predecessor, unless in specified cases when a rent lower 
than was justly demandable liad been fixed by hiin.^ Similar 
provision liad already been nwlc in the Putni Sale 
Law.- 

When Regulation XI of was passed the use in Distinction 
Section 3^ of that law of the term ^^kkiul kmhl quadimi raiyat, between 
or resident and liereditary raiyat, with a prescriptive right 
of occupancy^'’, <o designate the cultivator who would not be ^fter 
liable to eviction on a sale for arrears of revenue, gave rise Permanent 
to the doctrine tliat khid kanhi raiyats, who had their origin ^^^tiloment. 
mlmqifeid to the Seitlem.ent were liable to eviction^ though if 
not evicted, they, under Section ‘33, could only be called upon 
to pay renhy determined aecordiuf/ to the law aad nmge of the 
country ; and also that the pememon- of all raiyats whose title 
commenced subsequent to the Settlement w'as simply a per- 
mim'jle one, that is, one retained with the consent of tlie land- 
lord. It follows that the law distinctly gave the purchaser 
the })ower to eject a khad Icasht raiyat whose tenure Avas 
created after the Pei'inanent Settlement, and if lie was not 
ejected lu? was liabh? to lie /ovayw/Z (tf the drserefion of the 
landlord. The AA^ord ^dmretiorf entirely annihilated the 
rifjht of the khiul kanhl tenants created subsequent to the 
Settlement in estates sold under these laws. It reduced them 
from tenants with rights of oecu])ancy, so long as they paid 
the established rate of the Parr/aua, or the rate which similar ^ ^ 
binds j)aid in the places adjacent, into mere teiianfH-al-will 
of ihe Zemindar, who might any year eject them and |)lace teuanta-at- 
in their steiid any tenant competing for the hind. ]3esides, will liable to 
tlu! (‘stablishment of this principle practically left the 
Zemindars free to enhane- the no/Av of all but a small 
class of raiyats u]) to any |)oint that competition woidd raise 
them ; lieeause, though the provisions of the Regulation 
a[)plied directly to those estates only Avliich liad been sold for 
arrears, yet lu; prineiplc once established, was soon extended 
by tlie poAver of the Zemindars to other estates also. Quite 
ajiart from this [lower, the raising of. rents in one place 
tended to create higher prevailing rate Avhich could by law be 
imposed on tenants of estates which had been the suliject of a 
revenue sale.'^ 


* Hegiilation VIIT of 1703, Sec. U Cl.3. 

Tlie Great, Rent Cese *-B. L. R. P. B. 287 (Per Trevor J.) 

* Field’s Land holding^ &c. 2nd Ed, 6155. 
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of R(?V0T1I1() 
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The regulation of 1822 remained in force for nineteen 
years, namely until 1841, when it was repealed by 
Act XI of that year, which empowered the auction- 
purchaser to enhance at discretion (anything in the existing 
Regulations to tlie contrary notwithstanding) the rents of 
all under-tenures in the estate and to eject all tenants 
thereof, except (among others) khud hashi or kadimi 
raiyats having rights of occupancy at fixed rents or rents 
assessable according to fixed rules under tlie Regulations in 
force. The power to enhance at discretion the rents of 
all tenants other than those falling within these exceptions 
given by the Act to auction-))urchasers afforded them the 
amplest [)Ower of exacting rack-rents from the raiyats.' 

Act XI of 1841 \vas repealed by Act I of 1845 whicb 
reproduced rerLatm the above provisions. This latter Act 
remained in force for fourteen years until it was repealed 
in 1851) l)y Act XI of that year. 

The power to eject which continued under Act I of 
1845 was taken away by Act X of 1859. It provided that 
the auction-purchaser shall not be entitled to eject any raiyat 
having a right of occujiancy at a fixed rent or at a rent 
assessable accoi’ding to fixed rules under the h\v in force, or to 
enhance the rent of any such raiyat, otherwise tlian in the 
manner prescribed by any such laws or otherwise tlian the 
former pi‘()i)rietor, iiTes|)eetively of all engagements made 
since the time of the Settlement, may have been entitled to 
do. From tliat time tlie auction-purchaser under Act I of 
1845 or Act XI of 1859 could only enhance, but not eject an 
occvipancy tenant save after decree. 

The coimeetion of tlie Sale Law with the tenants^ 
riglits was important when sales were frecpient. The whole 
body of the tenants was alarmed. As there was no means 
of making tiie defaulter hand over his iiajiers to the purchaser, 
the latter came in as a stranger, not knowing one tenant 
from aiu)ther, not the protected class from the unprotected. 
There being no record of tlie protected he assumes that 
none are protected, while the tenants set up groundless 
claims to protection, often-times supported by the late 
Zemindar. '4^^rom the account given of the Revenue Sale 
Law”, writes Mr, Justice Field, ^^it will appear that it 
placed them (the auetiou-purchaser) in a positiou of abnormal 
superiority detrimental to the rights and interests of the 
raiyats. The inseeurity of teiiure, the miseliievous power 
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of annoyance, interference and extortion, which these laws 
liave <?iven to the auction -purchaser, have been fatal 
obstacles to agricultural improvement and have proved at 
once the source and the instrument of oppression and wrong. 

Affrays and litigation cannot but ensue and, in the language 
of Sir H. Ricketts, to the tenants of an estate a sale is as 
the spring of a wild beast into the fold, as the bursting of a 
shell in the square. It is the disturbance of all they had 
supposed to be stable, The consequence must be a re-casting 
of their lot in life with the odds greatly against them.”^ 

Thus the period that followed the Permanent Settlement Doatmctivo 
and preceded the legislation of 1859 is characterised by an <>f raiyats’ 
anxious effort on the part of the (jovernment to secure its own 
land revQpne. While strigent rules were enforced for the reali- 
sation of arrear of Government revenue against the Zemindar, 
great facilities were offered to the auction-purchasers at a 
re\enue sale to avoid ineunibranees. Self-interest or severity 
of assessment led to numerous sales of estate after the Per- 
manent Settlement and nine-tenths of the estate were sold. 

The operation of these Sale-laws wfis more or less destruc- 
tive of subordinate interests, and the proprietary right confer- 
red on the Zemindar by the Permanent Settlement giadiially 
grew into an edafe in the legal sense of the tern of mncli 
greater dimensions than the Englisli fee simple. Not only 
were all other estates ignored to create it but by ihe device 
of the Sale-law as often as Government revenue was not paid, 
all subordinate interests created since the Permanent Settle- 
ment an' annihilated, and the higher estate handed over to 
its new possesser free of incumbrances,"^ and it is no exaggera- 
tion to say tliat within fifty years that immediately followed 
the Pei'inanent Settlement a complete revolution took jdace in 
tiio constitution and ownership of the estates which formed 
subject of that Settlement. 

Rut the evil effects of the Sale Laws liave yet to be Extinction of 
told. It was laid down by the Regulation of the R*rrnanent 
Settlement that on failure of payment of Government 
re venue punctually within a certain date from whatever raiyat. 
eanse^'a sale of the whole of the lands of the defaulter 
or such portions of them as may be sufficient to make good 
the arrear will positively and invariably take place/^’^ 
but it was soon found to be impossible for the ancient 
zemindars^ of Bengal, encumbered as they were with all 

^ Field’s Landholding 609 — 670 : The contrary view expressed 
t»y Okinealy does not seem to have any historical basis. 

^ Hay’s Iiitrodnction to B, T. Act. 

^ Regulation I of 1793, Section 7. 
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the costly paraphernalia of their petty courts and military 
retainers/^* to suddenly transform themselves into 
punctual tax-collectors. Besides^ the revenue assessed was 
by no means light, and its burden pressed very heavily on 
the zemindars at the time, when the country had hardly 
recovered from the effects of a widespread famine which 
desolated it in 1770. During the two years 1796 — 97 and 
1797-98 estates bearing a revenue of more than a fifth of 
the whole land-tax nf the province, were advertised for 
sale for arrears.*^ Amon^ th ^ defaulters were some of 
the oldest and the most respectable families in the country, 
such as the Rajas of Nadia, Rajshahi, Bishmipur, Kasijora 
and others, the dismemberment of whose estates, at the end 
of each succeeding year, threatened them witli poverty and 
ruin.'* To quote the expressive language of Dr. Hunter, — > 
^Hlio wave of the Permanent Settlement had in truth sub- 
merged the ancient Houses of Bengal.^^^ Thus within a 
few years of the Permanent Settlement the whole class of 
the ancient zemindars of Bengal, who had really been 
looked upon by the tenants as their Ma-Bap and whom they 
had always approached in their weal or woe, became extinct, 
and their j)Iaces were taken by a class of people who wenj 
really upstarts grown rich by taking advantage of the 
confusion of the time. ddiese people, armed as tluy were 
hy law with very large powers to cancel all engagements 
entered into by former landKu’ds with the rai 3 'ats on the 
estates j)iireluised bj^ them, were most relentless in their 
demands. There can l )0 little doubt that no feeling of mod- 
eration on tlie part of the jmrcliasers restrained them from 
using to the utmost the facilities whicli the Legislature had 
placed at their disposal, for exacting the liighest rent that 
eould be wrung from the cultivators. They bought the 
estat(\s as a sjiceMlative investment, and expected to make the 
most of their bargain. They liad not the social |)ositioii of 
the ])roprietors and made no jiretenco to the feelings of the 
j)ro]irietors to their tenanis and made the best of the op[)or- 
lunity they were afforded of realising extortionate rents. 


^ lluiitors’.s Iiii roilu.cfiou io Brtigaf Rrcords, 100 

* Zt^mindo.rs of Bengal (Anonymous) Yol. I. App. XU, 
Filth Report, Vol, I. 71. 

* Sec 2 above? . 



CHAPTER IV. 

THE SUPPRESSION OF OCCUPANCY RIGHT. 

of Snh- 'nfeudaiion. 

One of the effects of the Permanent Settlement wns Subiufeiula. 
that it ^ave an enormous impetus to tin* system ol* <?///>- liou. 

which proved extremely injurious to the rii>‘hts 
of tlie raiyats. As Sir George Canipbell observes : — ‘^At 
llie Permanent Settlement Gov('rnment, by abdioatinji* its 
position as exclusive possessor of the soil and contentini;- 
itself with a ^xMinanent rent-ehai-^'e on the land, escaped 
thencefoimard from all tin' labour and risks atlendan* upon 
detailed rnaffnssil mana^’cment. The zemindars \v(‘r(* not slow 
to follow the exani])le set them and immeiliately began to 
dis{)Ose of their zemindaric's in a similar mannei*, more espe- 
cially as the system aff’orded them the only means of escape 
from the ruin threatened by the high assi'ssment of land 
revenue made at the time of the Permanent Settlerneiit.^^^ 

The climate and habits of the country also suggi'sted that 
tlie proprietors shoidd save themselves tlie trouble by 
,w(j4et(i>tg ihidr e.sldJes in that way to anyone wlm Avould 
give them the largest ])rotit over and above Iheir revenue 
|)ayment.^ And permanent tenures, known as the 
pa Ini TiduqHy w(‘re created by them in large numbers, and 
extensive tracts were leased out permanently. These 
(aliKjdai’H w^ere made propihdors in the same way as 
the Governm(‘nt had made the Zemindars pro|)rietors, 
and by the year 1 8 1 9 it had been so extensively effected 
that it was formally legalised by Regulation VI IT of that 
year, and means were afforded to the Zemindars of recovering 
arrears of rent from their putmdars almost identical with 
those by wbicb the demands of Government were enforced 
against themselves. The effect of the sale of a 
pafni falnq was made similar to that of a revenue-paying 
estate, in as much as all leases granted and {ncurnbrances 
created by the defaulting tenant were voidable by the 
purchaser, who was entitled to take the taluq in the condi- 
tion in which it was upon its original creation. As the 
proprietors’ lessees in time grew rich, what with freedom 
from wai^ and security and daily increasing value of land, 
so they too sublet their interests on precisely similar terms 


Cdbden Club Essay, 
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EFFECT OF SUB INFEUDATION. 


Its disastrous 
effect on 
raiyat. 


to other persons, who, on taking sueli leases, went by the 
name of Darpa/nif/ars, These a^aiii sometimes* similarly 
underlet to Sopainidan — "and subletting was in very 
many instaueos continued several degrees lower, and in 
some places there are as many as a dozen gradations 

between the zemindar at the top and the cultivator of the 
soil at tlie bottom/’^ 

The subletting system, relieves the zemindars from 
all connexion witli their estatesj or raiyats and j)laees 
these en. mcme in the hands of middlemen and specula- 
tors, wlio, like the purchasers at therevenue sale, 

as stated l)y Dr. liunter : — "had not the soeijil 
position of the [)roprietors and made no ])rctenco fo 
th(> feelings of the proprietors to their tenants^\‘'^ 

"who speeidate upon the opportunity they may })e 

enabltMl to eommand of realising extortionate rents.” 
Tlius tenure within tenure became the order of the day, 
each resembling a screw upon a screw, the last coming 
down with the pressure of them of all upon the tenants.'^ 
The effect of the sale of a Piitni or similar tenures for 
arrears of rent had also the most disastrous effects on tin; 
rights of the raiyats. It is easy to coneieve imw the new 
landlords — auction-purchasers abused the extraordinary 
powers with which the Legislature invested them and 
ground down the toiling millions of the country and 
paralysed the elHcietit oj)erations of those with whose pros- 
perity the prosperity of the entire country is identified. 


Baden Powell’s Land aysteina hi British India, 407. 
Hunter’s Introduction to Bengal Records. 



CHAPTER V. 

THE SUPPRESSION OE OCXUlJPANCY RIGHT. 


Effect of chaiKjeH la economic conditious, 

\Vt‘ must also take note of the eluinges in tlie eeonomie Faiuiuo of 
conditions of the oountry tliat pressed very heavily on the H7o. 
occupancy raiyat. In 1770, immediately after the acquisi- 
tion of the by the East India Company (in 1705), 

the whole of the province of Ikmi^al was devastated by a 
severe famine, the like of whi<*h was unknown in the 
annals of the country. Its magnitude and extent can bo 
best realis(‘d by considering* that it is still po[)ularly 
remembered as a. manvontvara or one of those periodic 
<‘atastro[)hies that overtake the world in tlie course of it.s 
(‘Volution. It swept away a third of the inhabitants of 
Bengal and reduced the number of its cultivators much 
lielow what was requir(‘d for the eidtivation of the villa, o;c 
lands. When tlie Permanent Settlerntmt was concluded 
in 1790, a l}iv<i;e ])VO]iortion, estimated by Lord Cornwallis 
at one-third, at one-half by others, and by some at two- 
thirds, of the land (‘ajiable of, cultivation was waste and 
probably was never otlnn’wise. ’ And as Francis, the 

notorious opjionenl of W'arnm Hastini^s, wrote in 1776 : — 

“ Where so much land lies waste and so few hands are left 
for cultivation, t//c peamnl 'tend he eonrted to nndedahe itE'^ 

The zemindar was thus forced to court the tenant by Competition 
offerine^ unoccujiied or desinded lands at rents lower than 
the establish(*d rale levied from the resident cultivators. 
ddiere were tlie class, described by Warren Hastings as the 
ViUfrant rnijatsf (whom we have already known as the 
pill kndity raiyats), who have it in their power to make 
their own terms with the zemindars. They take land at an 
under-rent and hold it for one season. The zemindar 
then increases their rent or exacts more from them than their 
agreement, and the raiyats either desert or if they continue, 
tliey hold land at a lower rent than the established rates of Situation 
the country. Thus the ancient and indnstrions tenants are favourable to 
ddi(jed to salmit to undue euactions while the vagrant raiyats paikashtH 
engoy laiul- at half priceE^ And the consquence was that those 

t khudhishtii. 

^ Firth Tieport, Vol, F, .591. 

" Hnnter Introduction to Bengal Records^ 00, 

Minute, dated 12th November, 1770. 
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7‘i EFFECT OF CHANGES IN ECONOMIC CONDITIONS. 

of the resident cultivators who haxl most courage or least fixed 
property to leave behind, refused to pay the customary rates, 
quitted their hereditary holdings, and took up land at the 
market rent as non-resident tenants in some other village.^ 
Thus the presence of these vagrant raiyats in almost in every 
village tended to reduce the cmUmiary rates of rent. The pres- 
sure of these econoinie conditions soon gave the vagrant raiyats 
a recognised i)osition in the village. 

But there w^erc other circumstances at work which soon 
changed these economic conditions that gave the raiyats the 
position of vantage that they had so long enjoyed over the land- 
lords. 'riie era of peace and settled government inaugurated 
by the British Rule soon helped the country t j re-coup the loss 
in its population caused by the great famine of 1770, and tljc 
rapid increase of population revolutionised the relation of 
labour to land. In 1770 the landlords tvere competing for ihe 
tenants ; in 1819 the tables were turned and the tenants tvere 
seeking for lands to cultivate for their sustenance. The effect 
of this competition among raiyats for lands was that it afforded 
the zemindar an opportunity for raising the rate of rent. 
Besides, as wo have alreaxly stated, The Permanent Settlement 
Regulations which left the zen.indars practically unfettered to 
enhance the rent of the raiyats, and the Haptarn and other 
cognate Regulations wdiich armed them with large power for 
realising the rents, enabled them to dictate their own terms to 
the tenants. To add to this, the successive Revenue Sale 
Laws, by the operation »‘f which lialf the revenue-paying 
estates changed hands between 1793 and 1815 and which 
enabled the auction -purchasers to avoid all previous engage- 
ments with the raiyats, had, as we have already seen, a 
disastrous effect on their rights. By these means the land- 
lords were able to secure an addition to their rent-roll, which 
represented at least four times the assests as they stood in 17 93, 
between the years 1810 and 1860, and Dr. Hunter points out 
that almost at the very time that the hind gen law of 
was passed against the tenant, the increase in the yield of 
estates since 1793 was offirially estimated at 3G per cent.”“ 
The agricultural depression thus brought about was so acute 
that according to some it became standing menace to peace 
and order. And as Dr. Hunter observes : — the result would 
have been much more disastrous to the luiyats but for certain 
counter-acting influences which were at work.'^* At this 

^ Hunter in Bengal Manuscript Records^ 62. 

* Jhid Colebrooke’s JIfiwMft’s in the Selection of the Records 

at the East India House. 
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iuucture Gorernment felt; that in the interests of the a^rieiil- 
inrul people it was imperative that the settlement of rent 
between the landlord and the tenant eoidd no lunger l)o Govoiiunent 
safely left to the uncantrolled intluence of competition, and "Uervoiition. 
intervened by laying down certain principles according wliich ^ ^ 
the rent payable was to bt? regulated. This was done in 
Act X of 1859 which \ve now proeeed to discuss. 



CKAFTEB VI. 

A RETROSPECT. 

It is iic(*essary now lo take a retrospect ol* the 
lative measures which the revenue policy of Governnuiul 
dictated for the protection of its revenue and tlie in jurious 
etfects they ])rodueed on the rijj^lits of the raiyats, in order 
to trace the subsequent history of the tenant rl^ht. Dr. 
Field has thus iccapitulated the same: — have shewn 
that; the mutual rig'hts of the zemindars and the raiyats 
were in confusion and uncertainty, when the East India 
Company acquired the Dt^wany in 17 (15 — that between 
17r)5 and 17113 no efPeetual steps were taken to asceitain 
define, and adjust those rights — that Air. llastini*s and 
Air. Shore, whose experience of the subject should have 
c^iven weight to their sentiments, were of o|)inion that 
before any [x-rmanent settlement was made with tlie 
zemindars, those rights should be defined and adjusted — 
that Lord Cornwallis and the Court oF Directors, putting 
aside the advic(^ of Indian experience, deliberately refrained 
from any such definition or adjustment — that they, under 
the influence of Faiglisli ideas believed, honestly though 
n)istakenly, that Zinmndara and ridyah would adjust 
their mutual relations by contract among themselvos, and 
relied upon the Putin ling itl at ions to bring about the 
residt — that the Patta llegulatunis not only faile<l for 
this purpose, but were utilised by the znwindars for tl)e 
oppression of the raiyats and tlie destruction of their rights 
— that in 1791 ), when the gov^ernrnent revenue was 
threatened by the failure of the system of 1793 , the 
zemindars were ])laeed by abnormal legislation in a 
position of sujieriority and power over the raiy'ds, fatal 
to all ideas of fi‘eedom of contract and liberty of action — 
that at the same time the delusive idea of proving their 
rights in the Courts of Justice was put before the raiyats — 
that this idea was delusive for many reasons, and especially 
for the reason that the same government which invited 
them to prove their rights, had unwittingly destroyetl 
the only records and practically the only evidence, of those 
rights — that fresh legislation undertaken in ISlii with the 
intention of benefitting the raiyats, proved ineffectual, and 
served to strengthen the position of the zemindars — that 
in 1819 a system was sanctioned by the Legislature, 
which had the effect of creating middlemen and forcing 
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still lower tlie eoudition ol* flie cultivators — that in iS'Zl 
loj^islation inaugurated in the interests of j)urchasers at 
Kevenue sales, had the effect of further destroying the 
rights of the raiyats — that at this very time, the Govern- 
ment of the -Bengal Presidency and the Court of Directors 
were folly aw^are of the mischief that had been done and 
were most anxious to reme<ly it — that these excellent 
intentions were never effeetnated — that in ISIo further 
legislation in the interest of the revenue |)urchas(‘rs further 
prejudiced the interest of the tenants and destroy(*<l all 
soeurity of tenure — that the zemindar^s right to enchance 
r(‘nts, fortified and encouraged to unnatural activity hy 
ahiiormal legislation in favour of the landlords and reviuiiu'- 
|)urehascrs, took every advantage of an inert^asing 
jjopuhitiou, and the liberty of letting w^ast(‘ a,nd nnoeeu|>i(‘d 
lands on the zemindar^s own t<irms, in order to push up the 
rents to the highest rates that the tiller of the soil could 
pav and live? — and that as a result of the Ireatment of the 
peasantry the province had been brought to a miserable 
condition of destitution and wretchedness/^^ 


‘ Landholdintjy 50a ; S22. 



CHAPTER VII 


TUi; IIMVIA AL OF OCCl FANCY KKIllT. 
of nod AH of 18r)9, 

Rero«n»iti(m result ol* Ihoir study of land tenures was to eouviiuM' 

of (uTii)ujncy th(^ Covenimeut ollieials that there were below the zetnii^ 
raiyuryn^ht. wlio had undeniable ri^’hts, to the soil and 

that these rli*'ht.s had been overlooked in the Permanent 
Settlement which was made with tlie landdiolders in Bengal. 
With this realization it became clear that no settlement 
could be made in perpetuity which did not give legal 
recognition to these rights. iVs it u'as impossible to 
attempt l(‘gislation until (tovernment was in possession of 
detailed information respecting the various forms of tenure 
actually recognised in the country^ it was decid(‘d to prepar{‘ 
a ‘ reconi of rif/hh^ in every village or estate before settling 
tlio land-revenue which it was to |)ay. This decision 
Vli of was embodied in Regulation VII of 182:^. Thus for the 
1822. temporarily-settled areas it })rovi(led that all future settle- 

ments of the land-revenue should be preceded by a record 
of tlio rights and ob'igations of various classes and peivsons 
possessing an interest in the land or in the rent or produce 
thereof.'" And tl»is course was followed in the resumption 
to revenue of lands held revemie-free on invalid titles. The 
work done in couneetion with these resumption proceedings 
between ISdOand ISoO siippli(?d Governimmt for the first 
time with a really detailed account of tiie rights and obliga- 
tions of the different classes of landlords and tenants. Tlie 
Act XI of first fruits were seen in Act XI of 1841 which protected 

18U. ejectment on the sale of an estabi for arrears of revenue, 

all kJind kasht end kadimi raiyats having rights of oeeupaiiey 
at fixed rents or at rents assessabie according to fixed rules 
under the Regulations in force. This was an important 
Act I of recognition of the need for |)rotoction of the occupancy 

1815. rights of the raiyats, and of the classes who were entitled 

to enjoy such rights. But no legal definitions of occupancy 
rights and occupancy raiyats were forthcoming until Act X 
of 1859. Act XI of 184vl was repcakd by Act I of 1845, 
AciXr of 'v^iich however re-enacted the above provision verbatm. Act 

1850. XI of 1859, which repealed the latter Act, contained very 

Of other similar provisions. But with regard to the other raiyats this 

Act XI of po'^er to eject continued under Act XI of 1841, which 

1155, provided that a sale should void all tenancies and tenures 
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created since the Settlement, and leave all tenants to ho 
enlianeed at discretion, except certain specified eases, which 
were made more definite than before, and under Act I of 
1815 (whieh repealed the former) b} which the pnrehaser (of Ad I of LS45. 
all estate at revenue sale) was entitled to ojeet all under- 
tenants with certain exee]>tions, amongst which wer<‘ klmd 
l'a-s‘//i kadrirn but not simply kinffi ktu/tf raiyats. 

With the in troduetion of Act X of 1S59 dawned a fatroduetion 
new era in the history of tlH3 tenaids in Hen^al. By it fhe 
(loveriiment redeemed the jiledoe of proteetino’ the raiyats 
tliat: was o’iven in the Proelnmation of tlic PiuananiMit Sidtle- 
jnent. The main object oF the Act originally was to 
nitieiid the law relating to the recovery of rent.” Ihit 
durini*: tbe passai*'e of the Bill throni^h the Couneil imjiort- 
ant additions wore made with the result that the Act as 
j>assed CO itained a more or loss exaet definition of the ditfer- 
ent clasvses of raiyats and of the riodils whieh it was thout;']it 
exjiedii'ut to conf(‘r on them. 

The Act divided the raiyats into three (dasses : — Claiiisitlwiiton 

(^0 Those who had held at rates of reid which had not 
hcd) ehanoed since the IVrrnanent Sidtlement were declared ' 
entitled to hold for ever at these rates. IF the rate of rent 
had iK't been chan^’ed foi twenty years, it was to be 
jiresiimed that: it- bad not been ebani^ed since tbe Permanent 
Settlement ^ (/;) Every ralyat who bad enitivated or held 
land for twelve years was declared to have a rioht of oecu- 
jianey in the land, so long as ho paid i,lu' rent p.ayablo on 
aeeonnt of (lie .same. But this rule did not ajiply to 
|)i’opri(doe’s private land l<d out on lease for a t-‘nn of years 
or from year to year, and the acerna) of oeeupaney rights in 
any land could also be baiTcd by a written contract; (r) Other 
‘■aiyat, not having riglits of oeeu])aney^ were declared 
entitled io paUan only at such rates as might be agreed upon 
Ix'tween them and their landlords. Tbe Act thus introduced 
a new elassHieation of tbe agrieultural ]K)pidation in Bengal. 

^1 he /cJmd Jcnslif raiyats fell within either the first or tin? 
soeond class indicated above, 1 nt a few, who might acquire 
^ueh a status in recent yeans, would not get the henefit of it 
’•util after the lapse of twelve years, while the pai-kaalit 
had most of them been considerably raised in status. 

Tlte Act eontained fiirtfier important provisions for the 
]>i'otectioif of occupancy raiyats. Their rents eoiild only be 
eidmnecd on certain specified grounds ; they could only be 
pjeeted by a judicial decree or order, and their crops could 
‘’‘dy be distrained for the arrears of one year. 
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Doubt, as to 
raiyats’ 
right and 
mode of 
acijuiring it. 


Khiid Khost 
lud'on' and 
aft(‘r 

8ef tlenH'nt. 


At tlie timo of the pas.sin^ of Aet X of 1859 the stale 
of thinops was thus: the tenures ami rents of the raiyals 
were, still for the most part, regulated by the old custom of 
former times. Hut two things recpiired legal definition : — 
Jirsf — there was doubt as to the mode or prescription by 
which a /c/nu/ ka>ihl or oeeiipaney tenure was acquired, and 
which tenures were of this character : m*oml — there was an 
entire want of any regulated or defined mode of enhancing’ 
the customary money rate.* 

AVith regard to tln^ Jirnt^ it seems that these faljjah 
were praeticaliy and legally, though not by ex])ress statute, 
divided into two classes— the khnd kaafit kadi id or the 
resident hereditary eultivators who had been in |)Ossession 
of the land from before the i^ettlement, and the simply kit ml 
kadd or those whose possession did not run back so long. 
While no doubt existed as to the right of those raiyats, who 
from generation to generation had cultivated the lands of tlio 
village in which they resided for a period antecedent to the 
Permanent Settlement and who without doubt were entitled 
to be called and classed with the khnd kaHlit raiyats, the 
greatest doubt existed as to whether any other class or 
d(‘seription of raiyats were entitled to be called khnd kauhl 
I'aiyats. iVre kfind kas/d raiyats as spoken of in the Regu- 
lations, those and exclusively those who were khml kashh n! 
the time of (he Permanent Seltlemeid. or does the tonii 
khnd k(hshl emlu'ace also those raiyats who, since the time of 
the Permanent Settlement had, by a long residence in the 
village in which they held and cultivated land, acquired a 
(uescriptive right of occupancy? Certainly, the old Regula- 
tions seem to |)oint to other than those undoubted khnd kas/d 
raiyats whom the Permanent Settlement found upon the 
land ; but what length of holding constituted a right of 
prescription had never been definitely or inflexibly laid 
tiown." It was not certain whether mere settlement in tin' 
village on the ordinary terms without limitation of tenure, 
gave such a right or what hmgth of pre.-;cription established 
that right. 'Phe various Sale Laws had also introduced a large 
element of confusion — different estates;being variously affected 
according to tlie date of sale. And, what is perhaps the 
most important of all, owing to the absence of public records 
in Bengal, the perishable nature of private evidence, and the 
discredit attaching to private documents and oral evidence 
in this country, it was very difficult to prove whether a 


' The (imtt Ihnt C/tse-B. L, Tl., P. B. 257 per Campbell J. 
" Ibid Per Steer J. 
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raivat's hoklini^ was really ancient, or what was the date of 
ils creation. Tlie oldest lioldin^s were tlius imperilled hy 
the absence of reliable proof. ^ Thus it was (juite certain 
that all the old villaiije cultivators at the time of the Settle- 
ment were — it in the la])se of ages they had lost actual 
propiictary rights — certainly entitled to be considered as 
(\r-pr()prief’ar)/^^ in some sense. Yet it was not. all of these 
that could g<d; the protection given to k/nfd /v/.s7// kudiwi 
raiyats ; and even if they could, there were many tenants of 
less pretensions, who were still in the belief and feeling of 
the people, entitled to occupancy rights. In tlie sixty years 
that had elapsed since the Settlement, a number of such 
rights had grown up, and tenancies had been held from 
father to son. But in Bengal and the North-Western 
Provinet^ (now the United Provinces) th » history of the 
resident tenants was so ol)seure that it was im[)ossil)le to say 
definitely what were the facts of the tenure so as to place 
any tenant in this class or in that‘^. 

The Gordian knot was, therefore, cut- rather than untied 
l)y enacting (in Act X of .1859) the rule that any tenant who {)(.cu|);iii<ni 
has CO nii niton dp occnjrlcd land in, the rillaye for f irelce //crrA* tor 

is ;u) occu])aney tenant.^ The fixing of twelve years or any 
other arithmetical rule of limitation was no more than an 
e<|uitable expedient for putting an end to strife and saving 
rights, which were in danger of Ix'ing lost through failure 
of technical ])roof. Such a rule of law is needed only^ when 
there lias been a grant of one class of riglits without 
deliuition of the others (as was done by the Permanent 
Settlement). Then the only remedy is — when the lapse of 
time and circumstances of the country render discriininatiou 
difficult, if not impossible— to grant a general right of 
tenant-occupancy, based on a continuous holding for a tixed 
immber of years, as a practically just, if arlntrary, mctliod 
of protection. Thus in Bengal in every permanently 
settled estate, the Zemiiidav^s right was, as we have seen, 
clearly an adventitious thing — one which had grown up 
over that of the original village land-holders, hut the result 
el the Permanent Settlement was to sweep into one common 
grade of tenant, the bulk of the soil-holders under the 
i^u[ierior Ian llord. There had been a grant of one class of 
lights — the propritary riglits to the Zemindars without 
definition of the others — the rights of the tenants, and the 
lapse of ^rnc and the cireumstaiices of the country rendered 
discrimination diflSeuIt, if not impossible. But the great 

^ Ibid Per Canibell J. 

" Baden Powell’s Land Systems in British hiding Vol. I. 
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bulk t)f the village cultivators were no doubt equitably 
entitled to a ])ermancnt position. To grant therefore ;i 
general rigid of tenant occupancy, based on a continuoiks 
holding for a fixed number of years, was a |)ractically just, 
if arbitiury, method of protection of rights ^hich were in 
danger of being lost through failure of proof. Such was 
also the case in the North-Western Provinces. In other 
])rovinces where the history was different, the existence of 
the natural classes of privileged tenants was so clear, and 
the claims of the present proprietary body were so far 
stronger, that there was no occasion for any further general 
provision. In these provinces a number of privileged land- 
holders were recognised as sub-proprietors of holdings. And 
when this class was ])rovided for there was less difficulty in 
restricting the occupancy tenant right without recourse to 
any broad artificial rule.’ Sir Henry Maine observes ; — “There 
w^as too much around the earliest Anglo-Indian observers 
which seemed inconsistent with (to say the least) the universal 
occurrence in India of the English relation between land- 
lord and tenant-at-will, for them to assume unhesitatingly 
that the absolute ownership of the soil was vested in sorni; 
one class, and that the res of the cultivating community 
were simply connected with the proprietary class by paying 
for the use of laud whatever the members of that class saw 
fit to demand. I’hey did assume that the persons who were 
acknowledged to be entitled to have the highest rights in 
the soil, whether within the community or without it, bon^ 
a close analogy to English land-owners in fee simple. They 
further, took for granted that the great mass of the culti- 
vators were tenants-at-will of the English pattern ; hut 
fhey gave effect to their doubts of the correctness of those 
analogies by creating hetirccn land-omfer and ienmds-ai~will 
mi inkrwedin e chm of profededy o}\ as they are called in 
the East, ^occiipaucf/ ienank!^'^ 

Two elements went to make up a I'hd-kadU miyat who 
was entitled to protection : — (a) residence in the village, and 
{b) occupafioH of laud forming part of the village. But 
the Legislators of 1859 abandoned the element of fesidduo' 
and adopted a prescriptive test in determining the rights 
of the khiuUkasht. As pointed out by Sir Henry Maine : — 
“ A'Vhen, under the Government dispossessed by the British, 
any cultivator was shewn to have held his loud by himself 
or his ancestors for a certain space of limey he was declared 

^ BaUen Powells’ Land systems in British IndiaYol. I, Do. 

Land Revenue in British India, 

*. Maine’s Village Communities, 
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to be entitled to a qualified protection against eviction and 
mek-rent. But at first the rule, of which the origin is 
uncertain, was probably intended as a rough way of deter- 
mining a class which in s me sense or other was included 
within the village-community.'^^ Besides, both by the 
Hindu and Mahomedan Law, as well as by the legal 
jnactice of the country, Pwehe i/ears had been considered 
sffjlicieitl to edahlUh a rifjhl hj nogafire pm^rnp/ioUy that is, 
in the absence of any claim on the part of other persons 
during tlut period ; and this had probably some iidluenee in 
determining the ])eriod chosen. And hence the doe line which 
has obtained that k/ntd-kaM raiyats in possession for twelve 
years before the Settlement were under no eirciimstanees, 
not even on a sale for arrears of revenue, liable either to 
enhanee'ment of rent, or eviction from their holdings, so long 
as they paid the rents which they had all along ])aid.‘‘^ 
With regard to tin's the Select Committee (for the Rent 
Act) observed ; — The laws in force speak of ‘ khiul-kir^kl 
raiyats' as possessing rights of occupancy and in some 
jjlaees the word ^ kliud-kaM^ seems to bo considered as 
synonymous with ^ re^sidenfd * * * X3^f, Jt 
pointed out by the Western Boawl that residency is not 
always a condition of occupancy ; and it a[>pejus that, after 
mucli encjuiry it was prescribed by an order of the Govern- 
ment of the North-Western Provinces in 1850, as most 
consistent with the existing practice and recognised rights 
that a holdbig of the same land for twelve j/ears should be 
considered to give a right of occupancy. We have followed 
this precedent."'^ Tims was solv^ed one of the two problems 
which required solution at the time of passing Act X of 
1859, viz whether prescription or residence in the village 
should constitute a khaaUhasht raiyat. The Act provided 
that ; — Every raiyat, who shall have cultivated or held land 
for a period of twelve years, shall have a right of occupancy 
in the lands so cultivated or held by him, whether it be held 
under patda or not, so long as he pays the rimt |)ayable on 
account of the same.'"^ 


Thus by Act X of 1859 a new species of right, called 
oeenpancy Tight ^ was conferred uj)on cultivators who had oc^ipancy 
occupied their holdings for twelve years and upwards, right how far 
Hence it has been observed that the occupancy raiyat is 


Afaine’a Village Communitief^. 

The Great Rent Case, B.L.R., B\B. 214-215, Per Trevor, J. 
Report of Select Committee. 

Act X of 1859, § 6. 
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a creaiioti of Ad X of 1859, It lias, however, substantially 
restored the k/nul kadi raiyat to his former position. For, 
as has alivatly been pointed out, probably in Hindu and 
Mahomedan times, a raiyat, who had cultivated the same 
holding*' for twelve years would have been considered to have 
o‘iven pl(‘d<4‘es required ])y the community for protection 
ai^dnst oustin’. As observed by Mr. Justice Field: — ‘^In 
tlie ease of liJind kadi raiyats the Legislature, in giving a 
right of oecnjianey merely followed custom, the particular 
|)eriod of twelve years being borrowed from the law of 
limitation.'”’ 

Act X has besid(‘s exlc tided the pririlegefi of Hn. klnnl 
coniViTod on /vos7//,v lo Uir pai kadi rau/ais holding for twelve yearn, lln* 
pai old distinction of tlie raiyats into k/rnd kadis and paikasfits 

‘ now disai)|)ears, and for it we have the broad division of ihe 

raiyats into those having right of occupancy, and those not 
having such a right, or in other words into ^oeeupanei/ and 
tion-oaoipamf raiyats. Possession and cultivation of land, 
and payrvKuit of rent were all that was now necessary to eo dVr 
on the raiyat this right of occupaney. Residence in the village 
in which he held land, or his reeogni.ion as a member of the 
village community, would not improve or affect this 
statutory right in relation to the landhold(‘r, except perhaps 
iji matters of enhancement or abatement of rent. A non- 
resident or an alien to the community of the village might 
thus have, in the ej^e of the law as laid down in 1859, 
almost tlie same privileges and immunities as the k/tnd kasht 
raiyat. He might still be ^ pal kadi raiyat, but if he could 
fulfil the conditions laid down in Section G of the Act, lu.* 
would cease to be a tenant holding at the pleasure of the 
landlord, liable to be ejected at the end of the agricultural 
year, and he would not be bound to pay rent at the rate 
which the landlord might dictate. The protecting hand of 
the legislature created a right for the mass of the agricultural 
population whicli raised them from the precarious position 
into which they had been reduced on account of the want of 
any definite rules for the guidance of Courts of Justice. The 
direct effect of the twelve years^ rule thus declared by the 
Legislature was, that a large number of tenants, who before 
the Act were mere tenants-at-will and so liable to be rack- 
rented, at once ac([uired a protected tenure.^ Thus while 
ignoring the special privileges of khnd kasht raiyats and the 
existence of all rights depending upon custom, it conferred 


^ Field’s Introductioii to Regulation -lO, Foot note 4. 
Field’s Lniidholdinfjy 764, 
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the same benefit upon hhtd kmht raiyats who adniitteJly 
had privilep^es, and pai kasJd raiyats who admittedly had 
iiiMie; and by giviniy^ an lur pod /uHo ojieration to the riohl 
ot’ occupancy provisions in respect of both classes, it did not 
nilow the landlords time to provide by contract a«»‘ainst the 
•iC(jiiisition by tlie latter class of a ri^hl which tluw had not 
a shadow of claim before.' 

The twcdve years^ rule for aeijuirino* occu[)aney ri^bt 
|)(‘eame the Manna Chada of the cultivating classes in 
ijen<>‘al and the North AV'estern Provinces (now the rnited 
Provinces of and Oudh) to which Act X oF 1851) 

a))|>lied, eonferrln<if as it ilid on them the inestimable blessing' 
oi* fixity of tenur(‘, a hereditary ri<»'ht, a protection from 
al)itrary eviction, undue enhancement and rack-rent ino*. 

41iere is however one school of opinion accordini^ to Kailas 

whii'h the immemorial custom of the country <^ave riodiis of ,v(1iu.-(m1 io 
occupancy to all resident raiyats of the villag’c, who had in ioiiunts-ni- 
the earlier laws and Regulations been vaii^uely styled 
kadi/ or kadlnri. It is iiro'ed that to make the a(?cnial of the 
o((ni[)aney riojlits dej)endant u])on twelve years cultivation ])<)ss(>‘si()ii for 
of a parihridar piece of land, and to allow such accrual to be 
Ijamd h/j writ leu contract was a serious infrin^^ement of the 
customary rights of the resident raiyats of tlie co ntry.* 

'flius ^The selection of twelve years as the necessary period of 
prescri])tion for oeeupancy,^^ according to Mr. Okineally and 
others, 'h’ntlicted serious injuij on the resident raiyats by 
])lacing them in the position of tenanU-at-will in resjiect 
of all lands, of which they could not prove twelve years' 
continuous occupancy.’''' Mr. Justice Field, however, is of 
a contrary view. According to him that <loes not of itself 
cut down the rights of any khiid htshid 

Regarding the otlier question ri:,, the ((nedion of leuh Qnosiion of 
we have seen that at the date of the Permanent Settlement 
there were two classes of raiyats — the khnd kadtf and the 
palkadftj and a class cu posrse, who though then belonged to 
the rank of palkas/itj may at any time grow into tlie other 
class. The k/ind kasht being a member of the village grouj), 
for him the ancient rule of cudomarjj rent ought to be the 
rate of rent, and the original position of the paUcadih, being, 
as we have seen, tenants-at-will, subjected them to contract 

and did not entitle them to claim customary rent. In 

' Ihul, Inirodudlon to Bcgnlations^ 51, /oof note 3, 

* Selections from papem relating to Bengal Tenancij Ad, 1885, 44. 

^ Okinealiy’e Note — Calcutta Gazette, 646 ; Mackenzie’s Note — do. 

* Hent Law Commission Report. 
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conformity with the above principle, we find that Section 
60 of Regulation VIII of 1796 provided for the k/md km/fj 
raijats then existing on the land that their jmltas could he 
cancelled upon proof that the rents paid by them within the 
last three years had been reduced hdow ike rale of the nirikh 
hwnili of ike pet (junm. The prinei[)le underlying this provi- 
sion is tliat tile khvd kasU raiyat then existing on the land 
was bound to pay rent at the pargana nirikk hmidi. This is 
more clear in Regulation XLIV of 1793, Section 5, accord ino- 
to which, the auction-purchaser (at the revenue sale) could 
recover from raiyats and under-tenants whatever the former 
proprietor would have been entitled to demand, according fa 
to Ike estahlidicd usage and rates of ike pargana or dis/ri(d, in 
which such lands may be situated. For the k/md Jmskf ^ 
therefore, the Legislature provided the pargana or ensioman/ 
rent to be the limit of rent. For the paikaski or kkud kaskt 
en posse ^ Section 52 of Regulation YIII of 1793 provided 
that the Zemindar could let his land to him in whatever 
manner he might think proper, thus leaving liirn entirely to 
oonirad rent. We may, therefore, take it that the Permanent 
Settlement accepted the ancient theory of rent tliat the kfiml 
Icaskt was to pay the customary and the paik ski the contract 
rent. For the latter no limitation wliatevcr is made, excoj)t 
the prohibition of the imposition of Ahwahs etc. 

The original Bill (which passed into Act X of 1859) 
following the })hrascology of the existing law, declared 
raiyats not holding at fixed rates entitled to pai las ?ii pargani 
rates. This expression was objected to on the ground that 
tliere W'ere really fio known pargana rales. The recognition 
of the right of occupancy in t'^e raiyat implies necessarily 
some limit to the discretion of the landholder in adjusting 
the rent of the ])erson possessing such a right. There was 
a discussion on this subject between the Government of the 
Norfcli-Western Provinces, the Sadar Court and the Board of 
Revenue, and it was then apparently admitted that it was 
the acknowledged right of the raiyat to hold at ^^ciistomarjj 
and fair^^ rates. The select committee have adopted similar 
phrase, and have endeavoured to lay down rules by which 
the fairness of the rates may be ascertained.' 

the passing of Act X of 1859,^^ said Mr. O^Kineally 
every ordinary resident laiyal was entitled to receive 
paitas according to i\\e pargana rates; he was equally entitled 
to their renewal ; and the result of this was that the rates of 
rent but very slowly increased, and increased up to 1822 


^ Keport of Select Committee. 
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only l)y i'lio sheer force of the power which the Zemindar 
ohtained frjnn beings looked on as an English ])roprietor’^^ 
ax**Xhe Government of that time considered that by 
declaring the common law that the Zemindars are bound to 
o-lvc paftas at the customary rates with a right to ])erpeiiial 
renewal, they had guarded the raiyat against all probability, 
indeed, possibility, of such a claim being advanced, and 
where they held possession of lands, the raiyats were pro- 
tected. But in regard to the lands held by the Zemindars, 
the principle of non-intervention between the Zemindar and 
the raiyat inculcated and enforced after the Settlement, was 
destructive of the rnipafs^ interest. The ex])ectations, based 
nn the promulgation of the laws, the public spirit of tlie 
peo|>le, the interference of the courts, and the penal provi- 
sions Cnmjiel'ing Zainindars to give leases delining the 
rates of rent, were never realised. The Zemindars got the 
period within which they were conij^elled to grant leases 
extended, until the object of the law was forgotten, and then 
they ignored it^’.- Tduis Act X of 1859 in effect deprived 
the resident raipat-s as such, of the right to claim paUiU at 
piin/aua and lin ited the right to claim patlm at. fair 
and (Mpiitable rates to those who could })rove twelve yeans 
occupancy. Further the Act furnished the Zemindars with a 
new wea])on for enhancement on the score of tncm:m in (he 
valve of (he pvoduce. Zemindars never had, before the 
])assing of Act X of 1859, the right to enhance on the 
ground of a general increase of prices. ‘^The net result of 
the working of the provisions regarding the enliancement 
was^’, according to Mr. Justice Field, that while a large 
number of mij/at'S have, under the provisions of the Act X of 
1859, received protection from eviction and therefore from 
rack-renting, those provisions of the Act have com])le(ely 
broken down by which Legislature undertook to provide for 
the adjustment of rent in cases in which the Zemindars were 
conceded to liave a reasonale claim to enhancement 

During the first half of the ninetceth century, while 
the incident of the land revenue was still liigh and land of 
nuich less value than now, the rent question, though fre- 
<|uently discussed, was not looked upon as one of special 
urgency. But as population increased and the competition 
of tenants for land became more keen, it was felt that some 
system should be prescribed by law to guide the landlords 

O’Kineally’s Note, Calcutta Gazette, 406. 
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and the courts ihi the matter of enhancement and eviction, 
and with this object Act X of 1859 was passed for regulation 
of the rent (piestions i \ Bengal. In dealing with tlie tenants, 
this Act reproduced and crystallised a distinction, which had 
in a vague and indeterminate manner, governed hitherto the 
treatment of tlie cultivators. It may be said generally, that 
the cultivator was never ousted from his holding so long as 
he paid tne dues ex])ected from him ; and, although then; was 
nothing in law or theory to prevent the indefinite enhance- 
ment of such payments, the cultivators were so few and so 
valuable that in jiracdice the enhaiurnient Hf'hlom (\rc eded fhe 
full econonflc teal. In addition however, to the euitivators 
so treated, there was always a class of men who were on a 
more temporary footing — men who came from outside villages 
or constantly wandered from place to place ; it was felt that 
as ragards these men the same customary obligation did not 
apply. The Act of 1859 accordingly divided tlie tenants, 
on the above lines into ^ Mcnparitff ^ and ^ non-occvpanaf ^ and 
gave to the former a greater degree of ])roteetion than to the 
latter. In distinguishing the two classes, the ])rinciple of 
pres(?ription was followed as the best practical guide, and the 
continuous cultivation or holding of land for twelve years 
was declared to entitle the tenant to a ^ rujU of (jccnpanrij ^ 
in the land so cultivated or hekl.^ 

Meanwhile another controversy had broken out regarding 
the cnhaneeimmt sections of the A(?t. In ]8(>2 Sir Barnes 
Peacock, the then Chief Justice of Bengal, had laid dowui 
the doctrine that rent in Bengal was m)nmnc rent as 
defined by ^lalthus viz.^ that [)ortion of the value of the 
whole ]n’oduee, which remains to the owner of the land 
after all the outgoings belonging to its cultivation, of 
whatever kind, have been ]>aid, including the jirofits of the 
captal employed, estimated according to the usual and ordinary 
rat^c of agricultural capital at the time being.'*’ He 
further denied that an occupancy raiyat had any right to 
liave his rent fixed at a lower rate than that which a tenant 
not having a right of occupancy, would give for the land. 
This decision was strongly assailed as subversive of the 
customary rights of the raiyats of Bengal, and contrary to 
all the undertakings given by the authors of the Permanent 
Settlement. In 1805, the matter came before a Full Bench 
of the Calcutta High Court in what is known as tlie Great 


* Impcriid (hizetteer India: The Vol III, Ecoiw 
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ZiV /// 6 V/a 7^’. The result was tl)at the Full lieueh by a majority 
iV|/U(liate(l the doctriue of ^'economic mil'\ and ileeidod 
ilw. theoiy that tlie rent ouo’ht to be lixed by competition, :is 
inapplicable to the customs and conditions of the country. 

They held that a raiyat was bound to pay n/uir ainf (^(jiritahle 
rent] which should be that nortion of i^ross produce, calcu- 
lated in money, to which the Zemindar is entitled uinh'r the 
custom ot* the country and that in order to ascertain this 
share, rei^ard shonld be had to the pan/aud rates, rat<‘s paid 
for similar lands in adjacent plaees, and rates lixed by the 
law and usage of the country-. Since this decision, tlu; 
claim that rejits in Bengal are i)ure economi<* rents to t e 
lixed hy comi)etitioii has never been acec})ted in responsible; 
ipiarters. 

Such being the accepted theory of nmf, the Itent Lavv Fair and 
Commissioners observe; — Tln^ conclusion then to which we 
reel guided upon the whole* subject of settlement of rents and 
enhaiKioment is, that the safest course for the legislature is 
to lay down eertaiu broad lijies upoa which the ollieers ot 
(lovernment shall proceed in this matter — at tlie same time 
providing certain positive eb.ecks which experience has sliewii 
to be necessary in order to prevent sudden and great elianges 
in the respective conditions of landlords and tenants in 
Bengal.” And this ha.s been done in the Act. 

Thus the rent legislation of Bengal has this special Competition 
eharacteristics that it starts from a basis of custom and, restricted by 
wliih; accej)ting the legitimate inlluence of competition, seeks t^u«toin. 
to ('onfine tliat influence witliin reasonable limits. It aims, 
not .so much at the curtailment of advantages naturally 
aecrning to landlords, as at the maintenanee of rights already 
eonferred on tenajits by custom. Custom tlierefore still to a 
large extent, the foundation of Indian rents. ‘h 

Another cpiestion on which a good deal of controversy Tran«feriibili. 
raged was as to the thiiiH/erabU^ of Uie (nxM/mne^ righL^y ^ 

Mr. Shore (afterwards Lord Teignmouth) in his eele-‘'^"‘^* 
hrated Minute which accompanied the proposal for the 
Permanent Settlement in Bengal, writing of the khud kas/fi 
raiyats pointed out : — ^‘It is however generally understood 
that the ryots by long occupancy acquire a right of possession 

' The Great Rent caw—B. L H. F. B. 202 : llampini’s Beayal Tennncij 
.b7, 3rd.jBd., Introduction^ xi, 

“ Soloctions from paper relating to B. T. Act, M. 

® Imperial Oasetteer of India: The Indian Empire, Vol. Ill, Econo* 
oiic, 454. 

* B. L. R,, F. B. 202, Rampini’s Bengal Tenanvij Act, 4th Ed, 
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in the soil, are not subject to he removed ; but this does ml. 
ant/iorise tkou to sell or mortgcufc it^ and it is so far distiuet 
from a riglit of })ioperty^’^ Mr. liarington, another 
authority, writing on the same subject observed : — ^^The 
khud kasht ryots have * * enjoyed the ]>rivilege of hold- 

ing the possessiou of their lands ev^^n herediUmlj) ou a fured 
renty the I’ight of disposing of them, by sale, gift, or other 
modes of transfer, still eontinuing under limitations, witli 
the Zemindar or Talukdar exclusively. * * On the whole 1 

do not thiidv the ryot can claim any right of alienating tlic 
lands rented by tliem by sale or other modes of transfer”-. 
We have already shown that before the beginning of the 
British (lovernment though the raiyats were allowed to 
transfer their lands among themselves, transferability was 
not an ineiden of the raiyati holding. This was not because 
they had no power to transfer, luit because the economic 
conditions were such that •lands had no value and therefore 
transferability was not then, as it is now, an incident of 
pro{)rietary right in the modern sense. And, according to 
the authorities (juoted abovt*, even liefore the IVrmanent 
Settlement raiyats had no transferable rights in their 
holdings, dim Permanent Settlement did not confer on. the 
raiyats the right of transfer. Th(‘ earlier Regulations seem 
to have ado[)ted tins view. 

As })oiuted out by Phear J : — the authorities sfand 
this (piestion seems t ) be one of some nicety, and in con- 
sidering it tliere is need to bear in mind that the relations 
between the Zemindar and the raiyat are not generally the 
same as those between the English landlord and timant. No 
doubt the Zemindar has been made by legislative enactment 
the proprietor of the land which foi‘ms Ins Zemindari, and 
as regards his khauurry ueej^jote or ser land, it may be taken 
that the cultivator of the soil has generally no other rights 
than those which he obtains as a tenant by contract with the 
Zemindar; but with regard to the rait/iti lands which cons- 
titute the bulk of his Zemindari, it is much otherwise. Then, 
while the Zemindar is still the ju’oprietor of the land, the 
raiyats of the village, as the combined effect of custom and 
legislation, have in nv)st, if not in all, cases some rlgni to 
ealtirate ike raif/ati land- of the village^ which is altogether 
indepeiideMl if the 7AUMndai\ and which, in the case of a 
raiyat having a right of occupancy, is a right to ocvMpy and 
use the soU, quite irrespective of (my assent or perm ission ou the 


Kxtracta from Harin^tim’s Analysis^ 267 . 
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of a Zemindar. Tin's rioht restin«^ upon lc<>’islalion and 
custom alone, is not derived t'rom the j^eneral pr()})rietary ri^lit 
niven to the Zemindar by tlie legislature, but is, as I under- 
stand, in deropadou of and has the effect of cutting down 
and (jualifying, l/faf ri(/hi. ^* * * Whatever the raiyat 

liMs, the Zeminder has all tln^ rest which is necessary to coin- 
ph'te ownership of the land j the ZemindaZs rif/ht arnonni.^ to 
the e mjdefr oimerMp of thr land .vitjjnd to the oecirpancff 
raif/ats’ rifjht, and the right of the' villagt*, if any, to the 
occupation and cultivation of the soil, to whatever extent 
tlu‘se rights may in any given ease reach. When these 
rights are ascertained tliere must remain in the Zemindar all 
rights and privileges of ownership which are not inconsistent 
with or obstructive of tliem. And amongst other rights, it 
seems te me clear that he must Iiave such a riglit as will 
(‘nablo him to keep the pom‘fi>iion (>f the fioil t n t hoi<e per^sonft 
irho are er: titled to it and. to prev&nt it from heinfj iirraded hn 
thoHe irho are not entitled to it^^ 

It is clear from (danse 7, Section 15 of Regulation VII (},.owth of 
of 1791) which speaks of ^‘a lease-holder or other tenant cnsioin of 
having a right of occupancy only so long as a certain rent jon‘st(M*u- 
or. a reiit determinable on a ciTtain prineipl(‘ according to 
local rates and usages, be paid without any right of property 
or transferable j)Osscssion’^ — that the raiyats’ holding was not 
tramferable. Bui the language used in Section b‘5 of Regida- 
tion XI of 18;i2 that ^‘Nothing in the said section (9 of 
Regulation Y of 181*2) was intended, or shall be constructed 
to affect, the right of any individual j)Ossessing a t ranrferafjle 
or hereditary right of occupancy to contest the justm'ss of 
the demand so made^’ — leads ns to the inference that in 
some places at least a cestoni had grown up wakimj the khnd 
kasdit right tranrferahle. And it has been laid down that a 
kheal kadd raiyat witli a right of occupancy might transfer, 
it* there is a custom authorising such tran.sfer; t .at is, if th"? 
original holding was transferable.- But with regard to 
■such transfers it may be said tliat tliere may be found in 
Certain localities or all over Bengal, irntanee^ of irariiifer but 
they are instanee.s merely and do not go the length of estab- 
lishing the right. But even then it is seldom found that tlie 
land-lords Iiave recognised such transfers without payment 
of Nazar. And Sir Richard Garth, one of the eminent Chief 


‘ Sultodras v. 8mith--20 W. R. 139™'12 H. L. R. 82; See Keg. VTl 
1799, Sec. 15 cl. 7. 

' Chandra v Kedarinani — 7 W.R. 247 : Narendra, v. hhnii — 
I'l n.L.R. 274: Jngifnt v Rumnamm — 1 W.R. 126; Vnnopurna v. Ooma — 
IJ^ W.R, ,55 : Sreerdm v. Bissonath—^ W.R. Act X 3. 
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Justices of Bengal, in his note on the Bengal Tenancy Bill 
remarked : — “v^ueh tenures (that is, occupancy holdings) 
have never been yet transferable exee])t by special custom, 
and suck a custom is very rarely proved. I have known it 
repeatedly attempted in Moffusil Courts but very seldom 
proved.’^ Mr. Justice Field was of the opinion that vaii/ail 
holdings were not transferable before the Permanent Settle- 
ment, and Sir Rieliard (larth in his Minute of 8th January 
1880, referring to Mr. Justice FiekPs opinion, says : — 
admits at the outset that before the period of British 
Supremacy in India, tenures, as a, rule, were not alienable 
and also that at and after the time of the PermanenI 
Settlement it was always considered, both by the Legis- 
lature and the courts, that raiyats^ tenure, whether they 
wert‘ [)eiinaucnt or temjiorary, were not transferable. 
A raiyat^‘^ power of transfer came in question before 
the Sadder Dewany Adalut in 1 855 and it was said of tlie 
purcliaser: “He bought as ho thought something; the 
|)rinei|)le of caveal strictly applies; and it was for 

liim to look to tin* certainty of getting a consideration for 
tin’s purchase-money. Tlie party whom lie succeeded had no 
(*(jui valent to offer; he had only a oJ\)ccnpanr^ so 

/off.f/ aft he paid his failing to do so either from inability 
or from unwillingness, the jiossession returned to llie 
proprietor, the cont ract being no longer in force. Sueli is 
tlie custom of the country, and none but the tenures referred 
to in Act I of 1845, or in eases where a bonus had been 
given, thereby creating in the raiyat a right of occujianey to 
that extent, an* considered temures transferable by raiyat. ‘ 

We have already seen that before the passing of the Rent 
Law of 1859 the rights of the raiyats were not defined and 
extremely uncertain. But it is beyond doubt that they could 
not alienate their lands. And, as pointed out in some cases, 
“ although the sfatutory righi of occnpaiict/f wliieb is the 
creation of Act X of 1 859, is analogous in some respects to 
the rights of the khud kash/y its nature cannot be ascertained 
by a reference to such rights or to custom. Occupancy 
tenants of course may have customary or other rights in 
addition, but it is difficult to see how these can assist in deter- 
mining their rights as occupancy raiyats, ^ The right is 
necessarily acquired by bolding upon a tenure which is either 
licreditary and transferable or not ; and at one time it was 
a question whether a right to occupy and not to be ejected 
so long as the rent is paid, is added to the right already 
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oxisf iu^;, so that it becomes a part of the tenure and o*oes 
with it, being transferable when tbe original tenure was 
< 0 . It has been held that the aecpiisition of an oeenpaney 
light would not render a tenure transferable, which before it 
\eas not so. It was not the intention of the Legislature, 
wIhui passing Act X of 1859 to alter the nature of a j(de 
and convert a non- transferable jote into a transferable one, 
merely because a raiyat had held it for twelve years and 
thereby acquired a right of oeeu|>ancy And in most of the 
eases in which a right of occupancy was decided not to be 
transferable the original tenure was not transferable. It was 
decided by a Full Bench of the Calcutta High Court that 
lli(‘ statutory right of occujianey is not transferaSh' ev .v//e//, 
and the decision ^vas grounded on the permndi vafnre of th(‘ 
right. oSir Richard Couch C. J. in that case in ndVrence 
to ^() of Act VIII of 1809 B. C. remarked ordinary 

(*t)nstruction of the words appears to be that the right is only 
to be in tbe person who has oeeu|)ied for \i years and 
it was not intended to give any right of property tliat (*ould 
he transferred. It is a right to be enjoye<l only by th(‘ 
jicrson who holds or cultivates and pays rent and has doiu^ 
so for a period of Li years. ’’ — And Phear J. in t he sann* case 
(onsidered that the right was rather in the nature of a 
soda/ pnrihufo than a substantive proprietary right.'” - 

As a general rule it has been laid down by the judgunuit 
just referred to that, when a tenure was not transfei'ahle u])on 
the passing of Act X of 1859, the passing of that Act would 
not have the effect of rendering it a transferable tenure ; but 
tliat ruling specially exempts cases in which rights of occu- 
|)ancyand tenures of a similar description wen' tran.^ferable by 
loi'dl cmfoiu '^ — that is, according to tbe custom of that 
part of the country in which the tenure is situated. In 
cv('ry district of Bengal there is a different custom — what, 
is the custom in lower Bengal is not so on the eastern 
and northern ])arts, and vicd rma. In some parts the 
/'/fud I'anhi tenants are aIIowe<l to sell without referenc‘(‘ 


^ Chandra v. Kedarmoni — 7 W. li, 247 : Karendra v. hhan — l 
f.». R. 274 ; Juyut v. Jiamnarain — 1 W. R. 120 : IJ nnopurna v. Ooma — 
t ‘S W. R. 55 : Sreeram v. Bissonath — 3 W. R. (Ar4 X) 3. 
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* AJodhija V. Emarn — 7 W. R. 528 F.B. : Dnrga v. Brindavan — 2 
it I.. R. A. C. 37 -11 W, R. 162. 
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to their landlords, in other parts the practice has not heen 
allowed : and the only method by whicli the quest ion 
whether the tenure is transferable or not by custom can be 
decided, is by reference to local cufilom,^ A custom of 
this nature need not be absorutely invan Ue ; it c.*u he 
])r()ved by evidence amounting* to niiich less than tin’s.- 
There was no necessity to fix any parUedar time fioju 
which such tenures become transferable from one part) to 
the other. It was sutficient that there was evidence of the 
anUqaitf/ of the custom to establish the fact that there is at 
])resent the custom referred to and that no evidence to the 
contrary was adduced. ’** T5ut the custom must be a custom 
that Hal'fs are ejfeeted in ffpite of the landlord^ and proofs 
of imiaueea (tf .sales must be such that the sales took phu'c 
without the consent of the landlord and still hold good. 
Whore the sales were sales in execution effected at thr 
Instances of the Zemindar himself, they could not be evidence 
of the right on the ])art of the raijats to transfer without 
the assent of the Zemindar.^ Thus the right of occupancy 
which is created by the statute was not transferable ip so 
facto. But when there uas custom which allowed a tiansfer 
of occupancy lioldings inspite of the landlord that custom 
was maintained. 

There has beim considerable discussion as to the effect 
of a transfer of a holding in which the tenant has only a 
right of occupancy and which, as we have seen, cannot itself 
be transfei’red. In a leading decision u])on the point, it was 
held that an atteiujit to transfer a right of occupancy by 
a raiyat, who quits his occupation and ceases himself to 
cultivate or hold the land, may be treated as an ala -don men t 
of the right so as to entitle the landlord to evict the 
transferee.^’ But the landlord could not evict the transferee 
so long as the recorded tenant or his representative paid 
the rent, but he was not bound to recognise the transfer or 
take rent from the transferee.*’ 

The right is not expressed to bo heritah c, but it is 
provided that the holding of the father or other jievson from 
whom a raiyat inherits shall be deemed to the bolding 
of the raiyats within the meaning of Act The posses- 

sion only refers to the aC([uisition of the right, and the right, 


Joifkii^hen v, Raj Kishen — i W. R. 153. 
Ohmdery. Peary 6 W. K. 100. 

Joyhishen v. Doorga—M W. R. 348. 

Sahodra v. Smith — 20 W. R. 139 Per Pl^ear J. 
Narendra v. Ishan — 13 B. L. R. 274. 
Joykruhen v. Rai Kishen—^ W. R. 147. 
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\vlu‘ii acquired, is iiowliere declared to be herilable ; and (be 
literal ineanin<y of the terms used would not necessarily 
iiicluile an liereditary (juality in the right. Moreover the 
right being ei*eated by the statute the analogy to the right, 
oi' the khnd kaHht cannot lx? of any help in the matter. 

We iK'ed not pause to consider the Bengal Act n 
VIII of 1809, winch was only a new edition of ' 

Act X of 1859 with certain amendments of detail 
(not of principle) as regards the tenants’ rights, and, 
althougli it was expressly conlined to an amendment of the 
existing law in respect of procedure and jurisdiction, the 
(lisciissioii on the Bill which was passed into the Act, 
brought out numerous admissions as to the necessity which 
(‘xisted for revising tin; substantive law of 1859 in regard 
to tin* aeerual of occupancy rights and the enhancement 
of routs.* 

It is necessary to deal with the defieU that were found of 

in the pnicti(^al working of these Acts in order to trace the ‘'’r»H.*r law, 
further changes in the position and status of the occupancy 
raiyats. The i)osition of the oecupancy raiyat under the 
Act was slated by Sir Stuart Bailey (the member in eharge 
of the Bill that subsequently i>assed into the Bengal 
Tenancy Act) in tHe following way : — (n) He had a great 
(lilliculty in making good his title to oeeupaiuty rights. 

He was required to ])rove that he liad held even/ parlictdar 
Jdld oi his hoVXhv^ for kwelce €<)u.S(xuiliiu^ and, in the 

absence of any trustworthy village records, the proof was 
often impossible. He and bis forebitliers might have 
resided in the village for generations, but evidence of this 
was entirely immaterial to tbe issue. He might he able 
lo shew tliat he had field somt^ land in tlie village, in every 
year of the last twelve, but if the fields had been changed, 
his claims to the occupancy right could not be maintained 
(Section (i) : [Hence it became the ambition of every 
tenant to retain possession of bis fields for twelve yeais, 
while to many landlords it seemed the right and proper 
filing to avail themselves of every provision of the law and 
of every ingenious device to defeat continuous possession. 

It was a very common practice with the landlords to enid 
the tenant before his twelve years were made up, and I hen to 
f'enidate him or to induce him to change the particular 
lielfls h# held for others. The fear now \vas that the 
landlord might defeat the law by shifting the tenant from 
one holding to another without incurring the odium of 
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ejecting’ him alto^otlier. It was to put a stop to tliis 
practice that (he subsequent law has made it sufiiee to hoI<[ 

aiuj land in tlie village.] (/>) The law^ not content with 

iriaking the proof of occupancy rights very difiieult to the 
raiyat, allowed him to co/draci kitmelf out of iheot (Section 
/) ; and these engagements, entered into without under- 
standing, and forced on the raiyat without adecpiati* 

consideration, were rapidly becoming a common form ; 

(c*) The laNV gave tlic oeen])aney raiyat no protection from 
ince-smnt eiiluinremeni . It enumerated, it is true, the 
gnumds on which tlie enhancement miglit be sought, bnl 
it did not j)rescribe the term for whitdi a rent, after 
cnha]m‘ementj was to hold good, and it did not prevent a 
landlord from instituting annual enhancement suits, or 

from annually s -rving the raiyat with a demand for an 
enhanced rnit (Section 17 of ActVlIl 18()9 B.C. = Section 
It) of Act X) ; (^7) It placed inse|>era]>le obstacles in tin- 

way of the zemindar who sued for an enhancement of his 
rent, Hiuler it the courts of law demanded from him tin- 
impossible })roof that the value of the pi'oduce had increased 
in the same pro])ortion in vvhuih he asked that his rent 
should be enhanced. Thus in many cases the zemindar 
could not secure the enhancement that was legitimately 
due to him ; (e) The law did not deline tlie rah/ats^ right to 
make improcanentsi^ even of the most ordinary and necessary 
eharacter, nor did it determine his right in them in the 
event of being ejected ; (^/*) The law made every instal- 

ment an airear of rent, that was not paid on the exact 
date lixed in the raiyats’ engagement or by custom, ami 
allowed a landlord to institute a separate snit for each 
uistalment in arrear. As tiie custom of monthly instalments 
is common, the liarassment wliich a landlord might thus 
inflict on his raiyat was intolerable (Section 'Zi of Act 
VI 11= Section 20 of Act X of 1859) ; (//) The law made the 
raiyat liable to eject meut in execution of a decree for an 
arrear of rent, even though the sale of his occupanc}'^ right 
by auction, would more than satisfy the debt. Tlius he 
lost, and the landlord acquired, not only the value of his 
interest in the land, but also of any improvements ho 
might have made, or of any crops which might be still ou 
the ground (Section ZZ of Act A^III = Section 21 of Act X) ; 
{h) The law of distraint was such that under cover of it the 
landlord was able, if disposed, to exercise a ruinous interference 
with the raiyats’ disposition of his crops and reduce them to 
beggary (Section G8 of Act VIII = Section 112 of Act X).^ 

^ Bailey’s Speech while introducing Act VIII of 1885. 



CHAPTER VIII. 


THE GROWTH OF OCCUPANCY RIGHT. 

— The Kjfed of the Bengal Tenaneg Act, 1885, 

When Sir Riveivs Thompson assumed the administration Necessity for 
of Bengal in April, 1882, the question of the amendment 
of the Rent Law in the Lower Provinces, which had for 
nearly ten years been the subject of agitation and discussion, 
had reached a stage at which it was certain that some 
legislative measure would be introduced, though the nature 
of that measure Iiad not yet been finally determined. As 
early as' 1 8fi8 Lord Lawrence, as Governor-General, recorded 
a Minute relating to the depressed state of the peasantry 
ill Bihar ii which he said that he believed that “it Avould be 
necessary for the Government sooner or later to interfere and i)epr(?8se(l 
pass a law which should thoroughly protect the raiyat and state of 
make him, what he is now only in name, a free man, a culti- 
vator with the right to cultivate the *and he holds, provided 
he (pays a fair rent for it.’^ The necessity for legislation 
had indeed been apparent from the wide-spread agrarian 
discontent in East Bengal, which culminated, in 18711, in 
serious disturbances in the Pabna District, where the culti- 
vators banded themselves together to resist short measure- 
ments, illegal cesses and the forced delivery of agreements to Agrarian 
[lay enhanced rents (on the part of the landlords). The (^is^i^’bance 
report of the Famine Commission after the Bihar famine of^’^ 
the following year dwelt strongly on the necessity of placing 
the relations of landlord and tenant in Bengal on a surer 
basis. The Agrarian Disputes Act of 1876 was passed by 
Sir R. Temple/s Government as a temporary measure to meet 
the emergencies like those of 1876, pending a fuller considera- 
tion of the whole question. A Bill dealing with the principles 
on which the rents should be fixed was prepared in 1876 
but was not proceeded with. But a Bill to provide for the 
move speedy realisation of undisputed arrears of rent was 
introduced in 1878. The Select Committee on this Bill 
recommended that tlie whole question of the revision of the 
Bent Law shopld be taken in hand. Accordingly in 1879 
the Government of India sanctioned the appointment of a 
Commistiou with instruc ions to prepare a digest of the Rent Law 
existing statute and case-law relating to landlord and tenant CoHimission. 
and to draw up a consolidating Bill, ^ The Report and Draft 
Bill of the Commission were presented in 1880 and the 

13 
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matured proposals of tlie Bengal Government were submitted 
to the Government of India in 1881, whicli were forwarded 
to the Secretary of State the following year with an important 
despatch in which the history of the question was reviewed 
and the views of the Governor-General-in-Couneil were 
fully explained. The reply of the Secretary of State was 
received in a few months. A revised draft of the Bill 
was then prepared in the Legislative Department of the 
Government of India, and on the 2nd March, 1885 
Mr. Ilbcrt moved in Council for leave to introduce it. On 
the I2th March Sir Stuart Bailey, in whose charge the Bill 
had been placed, moved that it should he referred to a Select 
Committee whicli included members holding the most diverse 
views. Tlie meetings of the Committee commenced in Nov- 
ember, 1 884« and carried on till the following March. Tiie 
Select Committee held not less tluin Gl meetings and had 
before it several luindreds of reports, opinions and memorials. 
The result was that the Bill which tinally commended itself 
to the approval of the Council was in some respects a com- 
promise, and, if it was less thorougli and complete, was 
certainly a more practicable and workable law than the draft 
which was originally laid before the Council. The Bill was 
passed by the Council on the llth March; it received the 
assent of tlie Governor-General on the 14th and became law 
as Act VIII of 1885. The Act came into force on the 1st 
November following (excojit a certain chapter). 

The Bent Commission had desired to maintain the 
existing rule by which the occupancy right was acquired by 
twelvo. ijcarii eoufi/uwH.s p(mf.\mor/. The Government of 
Bengal had recommended that the oceiqianey right should be 
enjoyed by all remlenf ra\y(Us. But the Government of 
India proposed to take the elassilication of lands, instead of 
the status of the tenant, as the basis on which the recognition 
of the occupancy right should be effected, and to attach the 
right to all raiyah larnh. It ajipcared to the Secretary of 
Slate that this involved a great and uncalled for departure 
from the ancient and the existing law of the country and he 
declined to sanction it. The Bengal Government, while 
again submitting its views on the revised draft of the Bill, as 
presented by the Select Committee, proposed to allow the 
free transfer of occupancy holdings in Bengal, giving the 
landlord however a veto if the transfer were to any but an 
agricuUifrist ; to leave such transfers in Bihar to be regu- 
lated by custom ; to omit clauses in the Bill which gave the 
landlord a right of pre-emption ; to abandon the provisions 
for enhancement on the grounds of the prevailing rate and 
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of the increased productive power of the land ; to witlulraw 
III! limitations upon enhancement by suit, but to maintain 
them in cases ef enhancement by contract : to restore the 
elieck which limited enhancement to a certain proportion of 
the gToss produce; to provide that tables of rates should be 
prepared only on the ap[)lication of parties ; to retain subs- 
tantially the existini^ law of distraint ; and to provide for a 
cadastral survey and the preparation of a record of rights. 

The Bill as originally brought in, embodied provisions by ijow far 
wliich the i^ettlcd raii/al acquitrd an occnpanaj/ right in all accepted in 
famlr held htj him in the village or estate. The Act limited 
this to lands held in tin; same village. The Ibll ein|)owered the 
oecupaney raiyat to transfer his holdings, subject to a right 
of pre-emption in the landlord to have them at a pi’iee to be 
fixed by the Civil Court. In the Act the |)re-emption clauses 
were struck out, and the |)ower of iramfer was left to be 
regulated bg local custom. The rent of an oceu[)ancy laiyat 
could not be enhanced under the Bill, to an amount exceeding 
one-fifth of the gross [iroduce, but no limitation of this kind 
finds a place in the Act. In suits for enhancement, the Bill 
jirovided that no increase of demand in excess of double the 
old rent should be awarded ; but there is no corresponding 
provisions in the Act, The only material ])oint on which 
the Bill was modified in the ojiposite direction was in the 
enhancement of the oceujiancy raiyats’ rent by contract out 
of (^ourt. The Bill allowed such enhancements to the 
amount of six annas in the rupee upon the old rent ; but the 
Act reduced this to two annas in the rupee, the Government 
of Bengal being pressed with the danger of allowing pressure 
to be put upon old tenants to enter into contracts which 
would virtually defeat the olyject of the Legislature. 

The Bengal Tenancy Act, perhaps the most 
measure, passed into law since the Regulations of 179»3 had been b* ^ 
])roimdgated, whereby Government endeavoured to re- 
deem the pledge for protecting the interests of the raiyals 
given at the time of the Permanent Settlement, will be founde 
on examination to have had three main objects in view, to one 
or other of which almost all of its sections can be referred. 

The ancient agricultural law of Bengal was founded on a 
\gsteni of fixity of tenure at customary rents. But this system 
was gradually ceasing to be suited to the altered economic 
eonditioifs of country, and the attempts which were made to 
'^olve the question by substitution of positive law for 
customary usage had hitherto been unsuccessful. In some 
(>arts of Bengal where the Zqmindars were powerful, the 
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raiyaU was treated as mere tenants^aUwill ; in other ])arts 
in which the po])nlation was comparatively sparse, the raiyaU 
refused to iniy any reyit unless the Zemindars agreed to their 
terms. Act X of 1859 rather added to the cliffieulty than 
removed it. On the one hand, this Act made it almost 
impossible for the raiyat to establish a riyht of occupancy \ 
on the other hand, it placed insuperable obstacles in the 
way of the Zemindar who sued for an enhancement of his 
rent. The courts of law with rigid impartiality required 
the raiyat to establish his occupancy right by shewing tliat 
he had cultivated the same plot of ground for iivclre 
suecessire years, and demanded from the landlord the 
impossible proof that the value of the produce had increased 
in the same proportw^^^^^ in which he asked that his rent 
should be enhanced. The legal maxim semper presmnitnr pro 
neganle was never more copiously illustrated than in the 
various phases of this rent litigation. The party on whom 
lay the burden of proof was almost certain to fail. To tin’s 
evil the Bengal Tenancy Act intended to afford a remedy. The 
principle of the Act may be said to bo based upon a system 
of fixity of ten lire at judicial : and its main objects 

are : — fxst, to give the settled raiyat the same security in 
his holding as he enjoyed under the old customary law ; 
secondly, to ensure to the landlord a fair share of the increased 
value of the produce of the soil \ and thirdly, to lay down 
rules by which all disputed questions between laudloid and 
tenant can be reduced to simple issues and decided upon 
equitable principles. A good example of the //r.v/ will be 
found in the clause which throws upon the landlord the 
onus of disproving theraiyat's claim to a right of occupancy ; 
the second' is illustrated by the section relating to price lists 
which relieves the zemindar of the trouble of shewing that 
the value of the produce has increased ; and the third 
pervades the whole Act, and is especially conspicuous in the 
valuable section which authorises an application to determine 
the incidents of a tenancy and in the Chapter which relates 
to the record of rights and settlement of rents. The 
maintenance of tlie principles of the Act is further safe- 
guarded by the section which restricts the power of the 
raiyat to enter into contracts in contravention of its funda- 
mental principles.^ 


^ Selections from Papers relating to Bengal Tenancy Act, 1885, 
pp. 44 — 46 : Bengal Supplementary Administration Report 1882 — 87, 
pp. 94—90. • 
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To turn to the of the Ad : — Provisions 

of H. T. Act. 

{ii) Act X of 1859 was deficient in^rasp, in asinneli as it Distinction 
failed to provide for a complete and satisfactory definition and between 
adjustment of the mutual relations — the rights and obligations 
oi* the various classes of tlie landlord and the tenant/'”*”*^^'* ^ 

It did not define ^Uenanf*^ or ^^ienwrd^ or ^dioUU 

and used the term ^^temird^ indiscriminately to denote 
the interest of a tenure-holder as well as of a raiyat, and 
the result was that the High Court had in several cases 
felt great difficulty in defining the status of a raiyat and in 
distinguising it from that of a tennre-holder_, as the incidents 
of an ordinary raiyat^s liolding differed in material rc'spects 
from those of a tenured But the B. T. Act has put an end 
to this ! confusion by damfifiin) (he teuanfa and giving 
separate names to separate interests. [Cha})ter II] 

{h) Act X contained no difinition of ^^reifV\ Even Dofinition of 
after it had come into force and for a long time afterwards, 
the judges were not agreed as to whether the amount pafj- 
able hf a middleman or tennre-holder^ who had parted with 
physical, though not legal, possession of the land, was legally 
spC/aking rent. In the view of the legislators of the days 
of the Regulations, the transfer of land at a fixed rent in 
])erpetuity, was a conveyance of proprietary right, and the 
annuity payable to the transferer was not U'(;ni\ but was 
regarded as ^reveuiie\ Later on, a distinction was a made 
between ^rent' and ^revenndy and the term ^UaiuUrerennd^ 
came to mean the amount payable by a proprietor to the 
State, while ‘reutl* the amount payable by a tenant to his 
landlord, whether as a raiyat or a tenure-holder. There 
was also a doubt as to whether the amount payable by a 
middleman or tenure-holder was a charge on the land or not. 

These doubts have been set at rest by B. T. Act [Sections 5 
and 65]. 

fc) The Act by returning to the old princi})le of Mud Acquisition of 
hidU raiyats, gives him occupancy right not only in the lands occupancy 
held by him actually for twelve years, but in an// land held itight. 

Iw him in the village ; and it meets the great blot of 
the old law by facilitating his proof of these rights. He 
has merely to shew that be has held mne land conti- 
nuously within the village boundaries for twelve years, and 
he then becomes a settled rai//ats of his village and acquires 
occupand^ rights in all the lands which he may hold in the 
village at the present or in any future time. [Section 21] , 

In order to facilitate proof the Act creates a presumption in 
favour of the raiyat and throws on the landlord the onus of 
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disproving the raiyat’s claim to a right of occupancy. It is 
presumed in his favour, in the absence of proof to the con- 
trary, that he is an occupancy raiyat of the land which he 
is found to be holding [Section 20]. 

{(1) The Act prevenU tlie occupancy raiyat from con- 
tracting himself out of hi-; status [Sections 178], 

Ejectincnt. The occupancy raiyat'^s liability to ejectmeni has also 

been restricted by definite rules [Section 25]. 

Amount of With regard to the A?/ payable by the 

raiyat, we have seen that the theoiy of economic, rent was 
long abandoned, as being unsuited to the conditions of the 
country, and the junnciple of ^[fair and eqnUahle raie^^ was 
adopted as the standard for the raiyat ’s rent. But diftlculty 
arose in setting up one nnifonn ^iaudard thronf/hout the 
country. Owing to historical causes and pecular local con- 
ditions the pitch of rent was une([ual in different parts, and 
it wa.s not thought wise to level down the existing inequa- 
lities according to one uniform standard. It was therefore 
decided to start with the presumption tliat the existing 
rents were fair and equitable [Section 27] and to provide 
for enhancement [29 — 80] or reduction [Section 38] accord- 
ing to certain fixed principles. 

Enhancement /xt i i 

np to prevail- \9) regulating tuture enliancemenU regard was had 

ing rate. to existing inequalities, so that those landlords, who had 
already benefitted more than others, were not thought to 
be entitled to an equal advantage in the future. But 
those, who had in the jiast remained contented with com- 
paratively low rates of rent, should in equity be held 
entitled to raise them to the level of time prevailing in 
the vicinity^ and placed on equal footing with bis more 
exacting brothers. It was accordingly provided that in any 
case in which the rent payable by the occupancy raiyat was 
below tlie prevailing rate payable for lands of a similar 
description and with similar advantages, it may be enhanced 
subject to such limits as the Court thinks equitable [Sec- 
tion 30 («)]. The claim of the landlord to enhancement of 
S^praductive ground of incr€a,w in the productive poivers of the 

power. holding of the occupancy raiyat has been recognised. Where 
the increase was caused by the agency or at the expense of 
either the landlord or the raiyat he is declared entitled to 
the whole of the increase j but where it is due to fluvial 
action, without the agency of expense of either the landlord 
^ the increment is, as a general rule, to be 

divided equally between them [Section 30 (e) and (d).] 
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^\\Q v 2 ^])\A rise in the value of agricultural p)vdHce pressed For rise in 
itself to the notice of the Legislature. It was due to several pro- 

causes. In the first place, as the enormus increase 
j](f id(itiou caused an enormous demand in the food ^ ains 
which the cultivation of all available laivls was hardly 
al)le to supply, the prices rose under the operation of the 
economic law of demand and supply. Besides, a lar^e and 
ever expanding arport frar/e, over and above tlie demand 
within the province itself, still further raised the prices. 

In the next place, the depreciation in the ralne of silver 
diminished the pjirehasing power of the ru|)ee and caused a 
rise in the money value of the agrienltiiral ])roduce. In 
so far as tlie rise in prices due to the first cause, the zemin- 
dar, wlio shares with the raiyat an interest in the land, is 
entitled to a share in the increase in value of its produce, 
which enhances the value of his interest in the land. The 
eftcct of the second cause wuis to diminish the value of the 
rent payable in cash to the landlord. Fortunately, however, 
for the raiyats the npirard much of the prices of agritnl- 
tural produce set in after the lapse of several years, raised 
the raiue of the /ood j/rains much ahore the customarp rafeSj 
and. out of all proportions to the rents, paid by them 
to their landlords for lands held by thein. The question 
that now pressed heavily for solution was — who, the between land- 
landlord or the tenant, was entitled to ])vofit most by the lord and 
change in the economic conditions thus brought uuoar^ 

The large mass of litigation between the landlord and the incrcmont. 
bmant at this period was in reality a struggle between them 
for the unearned increment. At this juncture the (Govern- 
ment felt compelled to intervene and passed Act VIII of 
1885 by which it sought to lay down the principle accord- 
ing* to which the increment was (o be ap[)ort.ioned between 
the parties. It is recognised that the land-lord was entitled 
to a substantial sliare of the increased profits, whetlnu’ it 
resulted from the one cause or the other. The practical 
^^p|>ortionment of the increase between the /.oinindar and 
the raiyat was a matter of some difficulty and rules wore 
hud down accoi’ding to which the enhanced rent due to 
the landlord shoidd bear the same proportion as the average 
IH’ices during the last decenial period and a reduction to 
he made to cover the probable increase in tlie cost of 
production [Section 32 It is reasonable to allow the 
^"uyat Induction of ids rent for the reverse causes and 
this has been done in the Act [Sectian 38}. The Act puts 
cheek on incessant mhancemenls. Whether the raiyat^s 
unit be determined by a Court or by private agreement, 
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in either case it shall not be enhanced for fifteen years 
[Section 37], The grounds on which a settled raiyat^s rent 
may be enhanced have been modified and the enhancement 
of his rent by suit has certainly been facilitated^ but on 
the other hand, tlie Act puts a slri(;t limit to the amount of 
enhancement by contract [Section 29]. 

(w) The Act secures to the occnj)aney raiyat the power 
to make mprotmtmds and enables him to recover his outlay 
incase of eviction [Chapter X]. {h) It restricts siiblettin<>' 

[Section 85]. 

{n) In payment and realisation of rent inHUdmerdSy the 
Act, while leaving* the number and dates of instalments to 
atrreernent or local iisaji^e, provides that an interval of not 
less than three months shall intervene between the institu- 
tion of successive suits for arrears of rent [Section 147]. 

(o) The Act abolishes ejedmeid in execution of a decree 
for an arrear of rent against an occupancy raiyat and recpiires 
the decree-holder to brin<j^ the tenancy to sale [Section Go]. 

(p) The Act weakens the power of the landlord to use 
the process of distraint for |)urposes of simple oppression, 
thouji^h it remains as an instrument for the recoveiy of 
arrears [Cliapter XII]. 

{(j) Tlie most important feature of the Act is the pov/er 
it has conferred on the Government to direct the ])re]>aration of 
the record of rigid s in any local area, [Chapter X] which will 
enable both the landlords and the tenants to better understand 
the respective positions and so to avoid the possibility of 
future disputes between the parties. The framing of an 
authoritative record of the status of the tenant and of the 
rent ]>ayable by him wi 1 protect, him against arbitrary evic- 
tion, excessive enhancement and illegal imposts and avert 
agrarian disputes. 

Against all these advantages, must be set some of its 
defects. It does not affoi’d to the raiyat that effectual pro- 
tection, which he was entitled to under the ancient law 
and custom and which to a large extiuit the Bill that was 
originally introduced into the Council intended to confer on 
him. It was the intention of Government to secure to the 
occupancy raiyat fixity of tenure, fair rent and right of free 
sale and to fecilitate the acquisition of the status of a settled 
raiyat. In the Act however, though facilities have been given 
for the acquisition of the right of eccupaney, the fixiiif of 
tenure of the occupancy raiyat lias been Imited to the village 
alone j his initial rent left to competitimiy and rent is changed 
from a practically fi,ml rent to an easily enhancible one. 
From the difficulty of proving the service of notice, from 
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I ho defect of such notice^ and from the diffienlty of provinij 
[he prevailing’ rate or the increase in the value of the aetiial 
produce of the land, the iandhird had vnd// a nominal riffht 
uf eiinaneenuml under the old law. But under the rule, in 
Ihe present Act, of enhancement of rent for increase of ])riees 
of staple food crops, irrespective of th(‘ actual crops grown on 
[lie land, enhancement is easily obtainable. Thus, while the 
0 ('cupancy right may now he more easily ae([uired and pnned; 
its real value has considerably been reduced. 

And lastly, his right to sell his holding has been left N o provision 
wholly to custom. The B. T. Act contains no positive 
provision regarding the traimiferaljUUy of occupancy rights. 

A ra})id increase of population has raised the demand foivland, 
far in excess of the (juantity available, and tlie occu]mncy 
raiyars interest has gradually aetpiirod a market value. About 
80 years after the Permanent Settlement the custom of 
traiisfering the raiyats’ holding liad taken such doe.) root 
that (fovernment found it jiraetically im|)ossil)le to ignore it. 

A ])rovision was accordingly inserted in the Bengal Tenancy (.j,.owtii (,r 
Bill which intended to give legal recognition to the custom, eu.sioTu. 
subject to a right of pre-emption in the landlord. It was, 
however, apprehended that the right of free tran fer, if 
conferred on a tliriftless jieasantry, would inevitably lead to 
the transfer of the raiyats^ land to the hands of the non- 
agrieultural money-lenders — the Shylock-like mahajanf<, and 
re<luce the raiyafs to a class of landless tenants. It was, 
therefore, decided to abstain, at the time, from legislative 
interference and to wait till the custom has further streng- 
thened itself. Since the passing of the B. T. Act, however, 
the custom has steadily grown and there is a strong feeling 
in the country that in order to enable the raiyat to tide over 
unavoidable financial strain, his credit should be eidianced by 
conferring on liim the right of transfer over his holding. It 
has become imperative for Government to step in to regulate 
the custom that has l)een growing to safeguard the hiterest 
the raiyat as well as the transferee. In Orissa tliey have «^uch 
already made such a provi.sion. And in the newly const!- provision, 
tuted Presidency of Bengal, the Govcruor-in-Council has 
recently issued a Draft Bill in the lines of tlie Orissa Tenancy 
Act to recognise to a limited extent the custom of transferring 
<>ccapancy holdings, which has steadily grown u]) every wliere 
in the Province. 

Another chief defect of the Act is that the damjkaiivn Several 
B has made of the tenants does not e3ehanst all the inlerests in 
die laud that exist in the different parts of the country, provided for, 
14 
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This has ^iven rise to practical difficulties in dealing ^Yith 
tenant rights both in Bihar and in East Bengal, and the 
attempt made dui’ing the preparation of the records of rights 
to force each and every tenancy found there into ont; or other 
of the classes enumerated in the Act, lias a discjuieting effect 
upon the otherwise peaceful relationship tliat subsists between 
the landlord and tlie tenant. 

It is unfortunate that the Act has made no provision 
for the periodical revulon and- permanent maintenance of the 
record.^ oi rights which is essential for maintaining the cordial 
relationship between the landlori and tenant. 

'rhe Act has not afforded to the raiyat sufficient pro- 
tection against the impo.sittori of 'illefjal cemn by the land- 
lord. The raiyats generally are so poor and so eoinpletely in 
the power of the landlords that they arc still found constantly 
to accpiiesce in the flagrant violation of their riglits by their 
landlords for fear of worse happeninu to tliem, and it has 
become ahiindantly clear that further measures are required 
to protect those cultivators against the combined efforts of 
the landlords to abrogate the provisions of the Act.^ 

But inspite of these defects, it must he admitted that 
the Bengal Tenancy xAct has for the most part succeeded in 
accomplishing the object it has in view and undoubtedly it. 
may he accepted in many respects as the model of rent 
legislation in India which may very well be adopted by the 
other provinces for their own benefit. 


‘ Bengal Land Kevenue Report for 190-L1U05, 



PART II. 

THE INCIDENTS OF OCCUPANCY RIGHT. 

Wo now come to the second part of our discourse, vi.:, 
the incifJents of occupauctj rujhl, 

I propose to v^eal with the subject under the followini^ 
lieads : — ( 1 ) Who can acijuire the rii^lit? (2) With respect 
to wluit class of land may the ri^ht be acquired? (^3) How 
may tlie rii^ht be acquired ? (d) What arc the [irivile.ii^es and 
liabilititfs of the occupancy raiyat ? (5) HovvMuay tlie rio’ht 
be lost or extinguished ? Each of these will be dealt with in 
a separate chapter. 


OKAFTEA I. 

WHO CAN ACOUIllE THE RIGHT? 

The first question that we propose to discuss is — who can Wlio can 
(Hufuire {he fhjht of occv pane jf ? acquire ? 

Broadly sjieaking*, it is only the raii/alH who can acquire Raiyat only, 
the right. 

But the word ^ra 'ujai^ was not defined in Act X of 1859 
nor in Bengal Act VIll of 18()9. Since no definition of the 'V'Jio is 
term could be given, every ease in which there was a doubt ' 
as to whether a particular tenancy is a tenure or a ^mif/ali^ 
holding had to be dealt wdth on its merits. For even the 
vernacular names of tenancies as to wdiich there may be 
rulings of the High Court, are misleading. AVhat is known 
as may be a tenure in one district, and a mere ‘rah/ali* 
holding in anothor ; and so of ^ialnhf and other venaeular 
e.xpressions. 

The case-law as to the distinction between tennure- Uncurtaiuty 
liolders and raiyats before the pa.s.sing of the Bengal Tenancy 
Act w^as uncertain and inconsistent, and Avas built up of 
isolated cases dealing with individual rights, which w^ere the 
complement of the rights of other persons not before the 
court and therefore w^ere not duly considered, and led to 
much j^ofitless litigation.* 1'he Rent Law^ Commission in 
their report pointed out: — ‘^After the fullest consideration 
of the wdiole subject it appears to us impossible to discover 


Finucarie and Amir AU’s Bengal Tenancy Act^ 1st Ed. 75. 
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any principle of (listinction between raiyats and tennun*- 
holders or under-teniire-liolders, wliieli will hold good iiniver- J 
sally or even in the large inajorily of eases. If cnltivatiou 
be taken as the test, a iainhkr^ tenure-holder or under-tenure^ 
holder, may cultivate land fonning part of his laluk, tenure 
or uiider-tenure, while a person commonly called a rai//al^ 
may not himself cultivate a single square foot. It is impos- 
sible, tliereforo, lo say that under all circumstances the 
person who cultivates is a r,iif/(d and the person who does 
not ctdtivate is a tenure-holder. If the receipt of rent from 
persons in the actual occupation of the land be considered 
the essence of a tenure-holder or under-tenure-holder, then 
we find rai/jai.s also subletting and receiving rents from their 
tenants in actual occupation. If fiereditatjUitiij be tried, tho| 
raif/dt^fi interest, the r</7//ri!/’.v holding is lieritable as well as the 
talnl\ Is iraus/erafiilitif the tost ^ The raiiiat>i^ f nna^ inde- 
pendently of Acts X of 1 859 and \ III of 1809 (B.(^) i.^ 
commonly transferable by custom. Is udeithlfitp for Uh own 
arrears to be set up as the true distinction ? The landlord 
of his own option brings the raiyat’s bolding to sale in exe- 
cution of decree for rent, while a tenure or under-tenure is 
not subject to the special law for the sale of under-tenure for 
the recovery of arrears of rent due in resj)eet thereof, unless 
it is so saleable by title-deeds or esialdislied usage of tiie 
country. If the qiufntiti/ of rent (paid ?) by the tenant bo 
supposed to be the point of distinction, then in Rungporo, the 
rent of ^jote varies from one rupee to half a lakh of rupees, 
while in many districts the rent of many talnh is but a few 
rupees. It is true that the rent of tenure-holder or under- 
tenure-bolder is not liable to enhancement upon the grounds *' 
applicable to a raiyat having a right of occupancy ; but this 
distintion stops here, for the existing law dues not define the 
grounds upon which the rent of a tenure or under-tenure can 
be enhanced, 

Although at the present time and under the altered 
condition of agricultural society, actnal eiiltiraiion is no 
longer the essence oidi. rah/afi tenure, we think the original 
conception of a 'raiyat^ was that he entered on the land for 
the piirpoM of cuHivaiing it or hringing it under cnltivaiion, 
either by his own personal labour, or that of his servants or 
followers, or by means of persons who would occupy portions 
of land, giving him in return a share of the produce according 
to the custom of the country, and afterwards a money-rent, 
when it suited both parties to make this arrangement. A 
raiyali holding being created in this manner, it did not cease 
to be such because the raiyat niheqnentlg mblety (there 
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notbing either in his eontraet or in the custom of the Sub-lcttinj? 
j^ountrv to prevent him from tloin^ so) and pradlcaUfj 
;^oiircHed himsdf iulo a wldiUe-niau, which is only anotlier status. 
iKune for a tenure-holder or iinder-tenure-holder This 
process of conversion has loipi:^ been on in every 

district of Benj^al. That while under-i!foin»’ this process 
there should be some doubt as to how far the tenant was to 
be ^’overned by the incidents of the raii/ail condition which 
he is leavin^:, or by those of the teaure condition to whi(di lie 
is approaching’ is only natural.* It was held under the old 
law - : — {(() That if a jierson took land and at once sublet 
it he became a middleman (tenure-holder), and did not 
acquire occupancy ri^'hts in such lands^ {L) That if a 
raiyat who ha<l acipiired a right of occupancy hi land sublet 
such land he did not thereby forfeit his right of oecu|)ancy'* 

(d That such a raiyat could not by so doing alter the 
nature of his holding and alter it into an under-temire’h"' 


In this state of the law as to the status of the 

raiyi 
as 

Hold 

it under cultivation by edaUinhiug Imaufs on it/' 

and a rcnijat as ^'primarily a person who has acquired a 
right to hold laud for the pur/urw of cuUkaiing it 
by himself, or by members of his family, or by hired 
servants, or with the aid of partners,^’ and includes in both 
cases (he successors in interest of j:;er.sons mIio have acquired 
such a right. This definition only eryslallises the 

])revious case-laws on the subject and lays down that if a 

land is acfinired originally for the purpose of mdd idling ^ the 
person acquiring would be a tenure-holder ; but if it is 
ac<|uircd originally for the purpose of cullirat on he would 
bo a raiyatj even though he mlmiinenthj sufjlei. 

In a case under the old Rent Law Field J pointed 
out : — The only test of a raiyaii interest whicli can be 
a})plied in the pre.sent sbite of the law is, to see in what 
condition the land was when the tenancy was created. If 
raiyats were already in jiossession of (lie land, and the 
interest created was a right not to the actual physical 


it the Bengal Tenancy Act describes a enure holder 
])rimarily a person who has acquired a right to Definition 
land for the purpose of collecting rents or bringing 


ii 


^ Ilont Law Commission Report, dated 29th June, 1880, 

^ lin’d, para 19. Field's Digest, page 38, E’ootuoto (1). 

V Lukin- 1 W. R. 71 : Humsli v Alemndn' — Marsh, 479. 

* Kali V Rarn-9 W. R. SU: Karan v Mookta-lO W. R, 113. 

-1 B. L. R. A. C. 81 ; Jmnw v Qonair-\t W. R. 110 
Koshal V Joynuddin ■'-12 W. R. 451. 

^ Kara v Lachmipat — 7 W. R. 15 : Harihar v Jadnmth — 7 W.R. 114. 
« Act YIII of 1885, S. 35 (2). 
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pomssiou- of ( 1)0 land, but to collect the rents from those 
raiyats, that is not a mjjati interest (bat is a tenure), 
on the otlier liaud, the land was jungle or unciiltivattd, 
or unoecupied, and the tenant was let into physical possen^ 
siou of the land, that woidd be a rniynti interest (and not a 
tenure) ; and the nature ot tliis iiilerest so created would not, 
according to a number of decisions of this court, be altered hy 
the subsequent fact of tlic tenant subletting to under-tenants^’."^ 
Tlius, as a general rule, the raiyats are the cultivating 
tenants, but tliey may not he cultivators at all themselves — 
they may cultivate their land by hired lahcuir or by undei'- 
tenants- (or with the aid of partners). As observed in a later 
case: — “ If the original grant was raj/ali any subsequent 
subletting could not take away the true character of the 
tenancy.”’^ The test laid down by Field J in the casealreadv 
cited, however, as pointed out in a s\d>scquent easo'^, is not 
exhaustive. A person may he a tenure-holder not only 
when he has a right to hold land for the purpose of collect- 
ing rent but also when he is let into po.^session of the land 
for the pur[)o.se of tmnfjing it into cut Ur of ion ly esiahtishivg 
tenants on it. So the mere fact that uueultivated lands are 
let out, would not necessarily show that the j'erson witli 
whom the lands are settled is a raigaty because uncultivated 
lands may be let out for establishing tenants on them. 
Section 5 of the B. T. Act makes tlie point clear by the 
descri})tion it has given of the tenure-holder and of tlm raiyat. 
Tlie character of the tenancy is determined at the time 
of the original grant and Section 5 (^) B.T. Act shews 
tliat the right to hold the land for the purpose of cultiva- 
ting it (ill the ease or a raigat) has reference to the inception 
of the ienaneg. Where therefore, the original pur])ose for 
which tlie land was acquired is clearly shewn, a tenant, who 
acf/Hires land for his own cnlttvatiou and suhscipientJg lets it 
out to under-raigatSj would not lose the raigati right which 
lie originally acquired and convert himself into a tenure- 
holder as between himself and his land-lord. And once the 
original grant is clearly shewn to be raigati by a lease 
unambiguous in its terms or by other evidence where there 
is no written lease, the mere fact that the tenant sulsequently 
sublet the land would not alter the character of the tenancy.^ 
The surrounding circumstances and the subsequent conduct 

' Durga V. Kali -~9. C. L. K. 449. 

- Dhanpat v. Gooman —W . R. Sp, Vol. (Act X) 61. 

^ Baidya v. Sndharam — 8 C. W. N. 751. 

* Mednapur v. Sham — 15 C. W. N. 218. 

® Prnmoda v, Aniruddin — 15 C. W. N. 896 fd. in Rdjuni v. Yu8uf--^2l 
C;W.N. 188. 
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.should be taken into consideration for dcierrninin^ the 
orii’Miial purpose of the tenancy where the same is not 
clear. ^ Hut so far as regards under-tenants tlie character 
of the tenancy may he clianged in that way.- 

The 13. T. Act has further laid down that in deter- 
mining whether a tenant is a tenure-holder or a raiyat 
the court sliall have regard to /oral cff.s/om. In one of 
tile debates on this section Sir Stewart Bailey remarked : — 

We tell the court the first thing they are to look to is 
local custom ; but local custom may not always I e suHicient 
to guide them, and then they have to ascertain what was 
the original object of the tenancy.^’'* 

(Ordinarily, a raiyat or cultivator in Bengal holds no QufliUji.y of 
more than a few liu/luiH of land, and the Act has 
therefore laid down as a rrijnflafj/e prryiniriil Ion of 
law that a tenant holding more th in one hundred .Blrjhas of 
land shall be |)resiimed to be a tenure-holder and not a 
raiyat.’^ But the law raises no converse juesumption/’ 

Thus it is only the ra Ignis, as defined above, that can Settled raiyat 
a^*(juire the right of oecujiancy. But all raiyats, however, are'^^^b* 
not entitled to the privilege, In so far as Bengal and North 
Western Provinees are concerned, we have already seen tliat 
the Regulation (Axle of 1793 practically look away from the 
cultivator of the soil the privilege of oecuj)ancy which they 
had possessed and tliat Act X of 1859 restored to them, 
though partially, that privilege after 1 he lapse of nearly sixty 
years and conferred on all raiyats — Khndkaslil and Pai/utshl 
alike — the same privilege after their oeciipation of the same Tluurorigion. 
piece of land for the statutory period of twelve 

years. The B.T. Act has attempted to rehabilitate the 
^khudliashV or ^resident^ raiyat of the old Kegidations under 
the name of the ^sciiled raigai and has given him enlarged 
means of accjuiring Hie right of oeenpaney. The idea of the 
I’ight of a ^seidlecl raigai owes its origin to the right which 
^vas known to belong to the Khndkashi raiyats. But a 
klnidikusht raiyat might acijuire the peculiar status by 
residence in (he village. llec'ognition by the village- 
community was no doubt needed to make a new-comer into 
the village a Khiidkasht raiyat, but residence in the village 

^'^Pmmnthd v. 1^'ilmani — 15 C. W. N. 902. see also Baidyn v 
8udhnram— H C. W. N. 751 : Mrifynnjoy v. KenafuUa--^ C. L. J, 73. 

% Mahesh V. Madhvram-~i[) C, Jj, 3. r)22 

® Selections from relating to B.T. Act, 483. 

* Act Vni of 1885, S. 5 (5), 

® Tara v. Isw—U C. L, J. 598-16 C. W. N. 398. 
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was absoliihily iieeossaiy to give him the status, though the 
j)erio(l of his residence might be for much shorter period 
than twelve years. When Act X of 1859 was enacted, 
the village-community was not in existence in Bengal, and 
Act X did away with the element of residence in the villag(‘ 
and adopted a i)reseriptive test of occupancy rtr. twelve 
years’ occupation, whether in the village or out of it. Under 
that Act (as well as Act VIII B.C. of 1809) it was necessary 
for the acquisition of the right of occupancy in land , that 
the raiyat should have held the mn/e land for twelve years, 
and if he took uj) fresh land in the village he liad no riglO; 
of occupancy in it until the la])se of a period of twelve 
years. ^ 

The Bengal Tenancy Act makes ‘^every person” 
holding land ^T;outinuously as a raiyat for twelve years in 
any village, a settled raiyat of that village”.- Wliether the 
raiyat be Khudkas/d or Pailmfd, whether he resides in the 
village or not and recognised by the villagers as a member 
of their community or not, he becomes a rnljfid^ of 

the village as soon as he completes the period of iwelrc tfam 
in holding the laudy either himself or through his ancestors, 
lie then acquires the right of oceupancy in <dl land for the 
lime heituj held hfj him an // raif/id: in that villaije,'^ All 
that is necessary is that he should hold land in a village, (i.c., 
included within the external boundaries of the village area), 
eontinuously for tw^elve years, though the parlienlur land 
held by him may be different at difrrent timejid He 
thus acquires the right of occupancy in ant/ land he holds, 
how^ever short the period of occupation may be, not by 
occupation of, or ])ayment of rent for, the mme piece of 
land for a continuous ])criod of twelve years. And 
every raiyat is presumed to be a settled raiyat ” until 
the contrary is proved.^’ A raiyat is now entitled to add 
to his owm oeeupation tlie period during which the Imlding 
was in possession of the person from whom he derives his 
title by inheritance.^ But the mere fact that a person has a 
occupancy bolding in a village does not give him a riglit of 
occupancy in bis other holdings in the same village unless he 
is also a settled raiyat there. 


* AiiKtrv ]ink>thi~^22 W.K. 228. 

= Act Vm of 1885, S. 20(1). 

» Act Till of 1885, S. 21. 

‘ Ibid, S. 20 (2). 

* Sfti'iida Mitra’s Land Lav: of Sengnl, 310. 
Act Till of 1886, 20 (7). 

' Ibid, 20 (3). 

» Sul dip V Ohatar-3 C.L.J. 285. 
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Like tlie inchoate riglit of occu])anoy the inchoate Transferee, 
status of the settled raiyat is not transferable. When the 
status is complete, the raiyat acquires the right of occnjianey 
as an incident of his status and though he may transfer his 
occupancy right, he may not by such transier coidVr the 
status of a settled rai) at on the fraus/erep. Thus a person 
purchasing an occupancy holding of a settled raiyat accjuiros 
ocoupancy right only in that holding ; but he does not at 
once acquire oc'cupancy right in any other land let to liim, 
uidess and until he had himself ac(piired the status of a 
seUled ralijat. 

Thus the privileges attached to the status of a settled IH'ght to fresli 
raiyat are the same as regards the right of occupancy, as 
those possessed by tljc old Khmil'anhl raiyat, wlio, if he took 
up fresh land in the same village, held it on the same tenure 
as the old. In those times there was a large margin of 
waste lands in all villages, the resident cultivator had the 
fresh land at his door. There is now but little margin of 
waste in any village of the settled districts, arid therefore 
the raiyat, if he wants to add to his holdir)g, cannot always 
succeed in doing so. That he should, howeviu*, if succsssfnl 
in his quest, (and he ean oidy succeed with the consent of 
liis landlord) hold such additional land in the same status 
and hy the same title, as his original holding, is only a 
rational development of the old customary law of the 
country to suit the modern wants.* 

If a person is a tenifrc-holder in resjicet of certain Tonuro. 
lands in a village, the fact that lie is a seitlcd raiyat 
of any particular land in the village will not give him 
the riglit of occupancy in the other lands which he holds, hut if 
ho holds the wdiole of the lands he holds in the village as a 
settled raiyat he acquires the right of occupancy in other 
lauds which he holds a raiyat. 

A raiyat holding at fured rates, cannot acquire the Haiyat-at 
rigid of occupancy under the Bengal Tenancy Act.^'* fixod-rates. 
This was never the law^ before. Under the Old Bcgulations 
a KJiudkasht raiyat could well have 3fohirrori rights and 
he was protected from ejectment at revenue sales, although 
his rent could be enhanced uj> to the customary limit. ^ 

Act X of 1859 and Act YIII of 1869 B.C. exjiressly divided 
occupjincy raiyats into those at fixed rate and those not 


^ Airiir Ali & Finucane’s B.T, Act, 1st ed. 12.5. 

^ Bujrangi v Mackenzie—^ C.L.J. 476. 

» Bhutndth V Svrendra- lS C.W.N. 1025 = 11 C.IJ. 98. 
* See Ante. 
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lU WHO C\N ACQUIllE THE laOIfT? 

so^ and the Revenue Sale law speaks of ocrupaucf/ rau/nfs 
(if fixed r The Reiii^al Tenancy Act doe.s not, aifecl 

any oeeupaney rii>ht. ac(piiretl before its commencement,** 
so that tlie raiyats-at-lixed-rates who had already aetj aired 
occupancy rii>*iit before, will continue to retain it under the 
present Act. It ma.y also be not(‘d that a raiyat havino* the 
rif^ht of occupancy may sul)se(|uently ac(juire the status of a 
raiyat-at-fixed-rates, and in such a case his occupancy ri^ht 
will remain unaffected.^ 

Th(‘ law makes no distinction between renl in kind and 
rent in specie. llenc(* whether the riili/nl paj^^s in kind or 
cash he acquires a ri«;Iit of occupancy by twelve years pos- 
session. In some of the Districts of Behar (e.^. (lava, 
Shahabad and Ratna) the holdin<>’ of laud on ])roduee rent, 
known as the B/iaa/i system is a re^’ular form of fenancify-' 
and the raiyat in such cases acquires tlie right of occupancy.*'' 
8o a holding under a Bhiajdan iennre (i.e. wliere also tin* 
rent eoisists of a j)ortion of the produce) would establish a 
right of occupancy under the old law as uiuhr the present.' 
But m other parts of the Ihovince (e.g. East Bengal), 
where also the system of payment in kind prevails extensively, 
the local custom recogni.se.s in siudi cases no right to the 
land in the cvltindory but merely to a share of the producf* 
raised by him. Thus the Bnrgadiir^ in the District of 
Pubna is ordinarily a cultivator who, under the terms of the 
contra, ct, is a Henant or lahonrer under the holder of the land, 
A settlement with a Bnrgadary therefore, under whicli he 
undertakes to cultivate the land for half the share of the 
produce, the remaining half going to the owner, does not by 
itself create the relationship of landlord and tenant between the 
parties. Such is also the ease with the Bhagidar or Bhag- 
ehasiSj the Adhdar or Adhiynw But there is nothing in the 
law which prevents any of these persons from aequiring, by 
terms of the contract beDveen him and the person under whom 
he holJs the laud, the status of a raiyat, and in such a (;asc 
he may as well acquire the occupancy right in the same way 
as other raiyats. 


^ See Ante. 

* Act XI of 1859, S 37. 

3 Act Vlll of 1885, S. 19; Ram v. Rriw— 8 C.W.X, 860. 

* Ramdhari v. Machenzie— 10 C.W.N. 351. 

® Secretary to tho Bourd of Revenue’s Report on the working of 
B.T. Act, No. 419A, dated 30th April 1892, quoted in Ranipini’s B.T. Act, 
4th Ed., p. 154. 

« Jutto V. Ba8niuttee--iri W.R. 479. 

\ Hitrreehnr v. BissessnrS W.R. (Act X) 17, 
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111 a case of tliis description the essential point to be When l»e is 
ar;certaine(l is the of the person who actually cultivates raiyai. 

tlie land. If the cultivator is a mere ‘Serranf or lahotmr 
, on ployed h}f the holder of the land, he is not a raiyat and 
eaiiMot ae([uire the oeeu[>ancy right, and a suit against him 
for the share of the crops deliverable by him, cannot be 
regarded as a suit for rent, but must be treated as one 
for damages cognizable by the Small Cause (’ourt. On the 
other hand, if the cultivator is a raiyat to whom the land wan 
.viljlet, the share of the crops which he undertakes to deliver 
to the lessor on account of the land cultivated by him, is 
rent^^ within the meaning of S, ( 5 ) of the Act, and on his 
failure to deliver the same a suit for the recovery of its 
money J'alue will lie under the Rent Acts. This fundamental 
distinction was pointed out by the (!alcutta High Court 
in the cases noteil below ‘ and if it is borne in mind it is not 
(litlicult to reconcile the, cases in which apparently conflicting 
views appear to have been held-. Thus where the defen- 
dants cullivated the land on Hhag prodncr, and having 
omitted to cultivate it in due course, the plaintiffs called upon 
them to ([uit tlie land, but they neither quittiKl it nor brought 
it under cultivation and then the jilaintiffs brought a suit 
against tiie defendants laying the claim in n^speet of crops 
for four }'ears, which was restricted to tlie one-half share, of 
the whole produce, which was exjilicit}' described as the 
y//^/// 7 ;’.v share, these circumstances imlicate* that the [)lantiffs 
had treated the defendaniH an lenanU, and therefore, the 
defendants could in course of time acrpiire the right of 
occupancy in the land cultivated by tliiun.'" 

An nnder-raiyal could, under the old law, acquire a Under 
right of occupancy in lauds sulilet to him otherwise than • 
for a term or from year to year** but ordinarily he could 

' SJtijduui V. MnhoiiU'd 115 i'. W. N. 8^5; Kndi v. AI(od~~]A: C. 

W, N, 1).!^;) : istio L'tlji. v. Bm lurni-dt'n -H) C. W. 80: Dcd) v. AVnn — 

IOC). W. N. 120r); V. -22 C;i). 502. Sou hupcrial (r(ir.ettfr 

of Imliii, Vol. XVl, 2){7 ; Kosf Benynl DifilriH Run^piu’, 114; 

Fields L'lndJujIdlnii, Ac, 70()-708, 71-1;. Tlione aathorities do not supjiort 
1 he position tlnit tluvso porsons always acquire the status of a raiyat, 

^^‘ipal)l(* of aequiriiii'’ «)(*eiip!inev nght as seems to have l)een assumed by 
tin* learned Judi^es in 10 0. W. N. 1205. 

* Srirnfidi V. Dtrdi'if — Hutlierlainrs llf’jf’reHces from Mofa^ifil 

(UiJi^iO Court lia : ^linmrt v. Rdjani -1. C. W. X. 55: Kadi v. 

Ahnd I t C, W. X. 020: Bdlji v. Barhirmdeo \i) (h W. X. 80: See 

L>n'Jnn/^i v, Ilo„hir-Al W. U, 151 --^2 B. U. li. 27 App. : MolUlc v. Vhloo 

VV. Iv. 140: Jainanrtda^ v. Cawnre — 21 W. B. 124: Also Tojuddin. — v, 

-1 All. 217. 

Lulji V. Barhimdeo--U] C. W. X. 80. 

♦ Act X of 1859, S. 6. 
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not acquire the right as he generally held for a term or from 
year to year. The Bengal I'enaney Act, however, does not 
favour the ac(}uisition of tlie right by under-raiyats, as ii 
nianiPestly tends to take away from the raiyat with right of 
occupaucy some portion ol‘ the privilege that the law eonrevs 
u[)on him. Tlie existence of the same sort of right in two 
persons holding tlie same piece of land, one cdaiming under 
the other, is in itself an anomaly, and whatever contiict of 
ojiinions there might have been under Aet X of 1859 it may 
safely be said that under the Bengal Tenancy Act an under- 
raiyat can not acquire a right of oeeupaney.^ Under- 
raiyats may however aeipiire the right ])y (u^s^om or usage. 
The custom or usage that an under-raiyat should, under 
certain circumstances, acquire a right of oecuj)ancy is no': 
inconsistent with, and is not, exjiressly or by iieeessary 
implication, modilied or abolished by, the provision of the 
Bengal Tenancy Act. The custom or usage, accordingly 
wlienever it exists are not affinded by the Act."' Kefer- 
en(!e has also been made in the Act to under-raiyats having 
or not having occujiaiiey right. 

But a person wdio may have originally aeipiired a la rg<‘ 
tract of land, ostensibly with the object of eiillivating if 
himself or liy his servants or members of his family (/'.r* 
a raiyat), may choose to abandon his position as a raiyat, 
underlet the holding to under-tenants, and be satislied to 
take up the position of , md io aHith ri /fimse// iufo^ a rent- 
reanveVj avd (o treat the nnd r-levinitt^ as raiyais proper in 
every respect, namelv, as jKvrsons entitled to ac([uire a riglit 
of oeeupaney and to hold the land against himself without 
being liable to ejectment, lie may thus l>y his conduct 
give those persons, as against himself, the right to remain 
upon the land without being liable to he ejected at his ins- 
tance which would preclude him from maintaining an action 
for ejectment against those persons. ^ 

Under the old law there was considerable difference 
of opinion as to whether an indigo concern or firm 
could acquire a right of oeeupaney. It was contended, 
on the one hand, that an indigo concern or firm had 
no corporate or legal exhtenee, so far as the question of 
the right of oeeupaney was concerned, which could only 
be recognised in particular individuals, iV firm of capitallists, 


^ Snvada Mitran JahuI Law of Bev (fat, i Akhil v. Hamn— 

19 C.W.N. 24(>. 


" Aet VUI of 1885, S. 188. Illnsti’atiou. 
» Hml, S. 113 (1). 

V Mahesh v. Manhhadra—o C.LJ. 522. 
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therefore, faking lease of lands from a zemindar and 
transferiiig their rights to the chan gi ii (j ui em.be yn of the Jirm, 
could not by any length of occupation ac(|uire occupancy 
Further, it was urged that as the right Could be 
iiCHjuired only by the raiyats, the memheea of an indigo or tea 
coneeni i.e, an association of persons constituting a firm, who 
had a large capital, and who had devoted their energy to the 
iniprovcment of the soil for the benefit of the country, as also 
lor their own benefit, conld not be (aid to be raigat/^ On 
the other hand, it was contended that there was nothing 
in the law to prevent the acquisition of the right by 
such an association.-* Tliere was in fact no reason 
why a firm, cultivating indigo or tea, should not have the 
privilege of •A vaigatj and a cultivating lease taken by it might 
very well betaken to be a lease to indicidnls who were, at the 
time of the grant, members of the firm , and if there was nothing 
to sliew that the original grantees were no longer members of 
tlu; ])artnership or concern or that they were dead or transferred 
their interests to other persons, it may acquire the right’ of 
occupancy in the land,^ The Bengal Tenancy Act has laid 
down that every person who holds land as a raiyat, ae((uires, 
uhder certain circumstances, the right of occupancy. Tlie 
word * person,’ as used here must he explained, according to 
the General Clauses Act applicable to all Acts passecl by the 
Supreme Legislative Council, as including “any company or 
association or body of individuals, whether incorporated or 
not.*’ This is also the meaning of the word iu*eording to 
the Bengal General Clauses Act apidicable to Acts })assed by 
the Bengal Legislative Council." It follows that an indi- 
go or tea concern or firm, whether incorporated or not, is a 
^person,’ and so capable of holding laud. If a Jirm cultivat- 
ing indigo or tea eontinnes to have the same. meaJjers and to 
ocenpg the same piece or pieces of laud, or hold land in the 
same village for more than twelve gears, the cultivation 
of lauds being carri 'd on by the servants of the firm or its sub- 
tenants, it may acquire the occupancy right, which the law 
has created for the benefit of the cultivators. For the law 
does not require that a person, in order to acquire 
the right, should be a lonafide cultivator. An indigo 

' Canan v. KaUash—2r> W.R. 117. 

® Raikotmil v. Laidley — 4 Cal. 957, 

® -ISarada Mitra’s La nd Lcnty of Beuyaly 311. 

* Laidley v. (ionr — 1 1 Cal. 501 Explained in Bajra ngi v. Mackenzie 
--7 C.L.J. 475. 

'* Act VITI of 1885, S. 20. 

Act X of 1897. 

’ Act I of 1889 B.C. S2 (32). 
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or tea-cultivating firm would not fall under* the deiinition 
of tenure-holder, because its ])urpose is not to collect rent 
or to bring the land under cultivation by establishing 
tenants on it, but it may fall under the definition of 
raiyat, because its object is to cultivate the land by hired 
servants.* But though an indigo or other firm may 
technically fall under the definition of a raiyat, we must not 
forget that we must have regard to local custom to dtitermine 
whether a tenant is a tenure Imlder ora raiyat, - and an indigo- 
planter or firm of a similar nature will hardly be considered 
as a raiyat in tlie general acceptance of the country. 

It is wrong in principle to allow a /undJord to l)ave tlie 
benefit of the riglit which the law int luled to confer only on 
the raiyats. The landlord, therefore, himself cannot, by culti- 
vating his own land, even if he were to use the name of a 
stranger as holding the land, (i.e. Beiuivn) ae<[uire the righ- 
of occupancy in the land so cultivated by him. A man r'ant 
not occupy the double character of landlord and laiyaj 
and ac([uire th(^ statutory right on tlie pretence of paying 
rent to himself.^ 

A eo-tdidrer out of a body of landlords cannot actjuire 
right by holding and enltivating the land and ])aylng the 
proportionate share of the rent to the other co-sharers. Nor 
can he do so by holding land with the ])erniission of tii e 
other joint owuiers who Iiold other lands by arrangement* 
Even when an occnpaney right being acquired by a co-sharer 
landlord, is by tlie operation of S. 22 (2) B. T. Act. 
extinguished, a new oceupancy right cannot be aeipiired in 
the same tenancy by the co-sharer proprietor by wliose act 
the occupancy right has ceased to exist. 

An ijaradar or farmer of rent (whether he is known 
as a ticcadaTj Juitknuidar or mns’ajir) shall not, while so 
holding, acquire l>y purchase or otherwise, a right of occu- 
occupaney in any land comprised in his ijura or firm.*’ 

If at the date of the grant of a permanent interest there 
was no oceupancy riglit which had matured, an oecii|)aney 
right cannot be acquired after the date of the grant. ^ 

' Act VIII on885,S. 5(2). 

‘ lhi<l (4). Sec Anfe p. 111. 

hired V. Sriki^hrn -~\i) W.ll. 480: Uiulha v. linkhal — 12 Cal. 82. 

* Khsrn V. Raja (unerportod) oHi'd in 10 Cal. 45- 12 C.L.li. 550, 
>S('e also RiKjhuhuna v. Rishen — 2 W.H. (Act X) 02. 

5 Ram V. Bkela-IM Cal. 709. 

Act VIII of 1885 as ainencled by Act I of 1007 B.C- S 22 (8). 

^ Akhil V. Tripura— '29 Ind, Cas. 568. 
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Tlie sfime nilo ii|>})lies to a person oecupyin|L^ land as L'^idlord’s 
:in imif/ijre ot* the zemindar and enllivatin^, because of the 
opportunity thus afforded to him/ to a widdhnuatf;- 
frssecy sueli a nindaijlr or fhicadar/^ to a mort^aii^ee holdiiuj^ thkadarl 
iiiulcr znr-i-pef<hgi lease. Such leases are not mere contracts y'fo'ipeshgi 

for the cultivation of land let, but are also intended 
to constitute a real and valid security to the tenant for the 
j)rincipal sums which he had advanced and interest thereon. 

^riie tenants' |)osses.sion under them is in part at least not 
tijat of a cultivator only but tliat of creditor operating re- 
payment of tin? debt due to them by means of tlieir security. 

Where a lease is not a mere contract for the cultivation of 
the land let, l)ut is also intended to const itiite, and does 
constitute, a real and valid security to the tenant for the 
sum advancetl, it can not be made the foundation of a claim 
to a raijfaii interest.'’ 

A raiyat by takin^^ a zurpoahii lease of laud of ^vl^ich 
he was ])reviously or then ])ut in possession as a raiyat does 
not his vaifjaii status and divest himself of his ri<;dit to 
[icquire a rii?ht of occupancy in the land^. 

It will be seen that an oceupaney right can l)e ae(juircd Tnnisferee. 
by pnre/uiM if the rig’ht is transferable by custom' or local 
usage. If the right is not so transferable the purchaser 
can aecpiire the right if lie purchase it with the consent of 
the landlord, or if the landlord recognise him as the tenant 
in occupation of the holding in place of the original tenant. 

A person possessing or cultivating land as a Trospassor. 

can not aecpiire a right or occupancy^'. If he declined to 
have the position of a raiyat paying rent, and held the land 
cither stealthily or by setting the landlord in defiance, his 
wrongful possession would give him noriglit as a rayat." Nor 
can possession obtained and continued tbrough fraud create 
any right of occupancy.^ 


^ Woanm v. Knndan — 19 W. R, l77. 

* Oopimohan v. Shih — 1 \V. 11. 68. 

’ Ram V, Venjogi — 25 AV. R. 554; Issar v. Wuthi -'~}7 W. R. 242 
Thom ns v. Pa}whan(tn—2r^ VV, R. 503. 

* Jknqal Indigo Co. v. Raqhahar — 24 Cal. 272 = L. R. 23 I. A. 758 - 
I C. AV. N.‘83. Lai v. Mackenzie~l^ C. AV. N. 229. 

" Ramdhari v. Mackenzie— 10 C. W. N. 351. 

“ Peer v. Meajan — AV. R. (Sp) F, B. 146: Gmeeh v. Blnchan — 2 
AV. B. (^et X) 85 : Golam v. Poorno-~H AV. R. (Act X) 147 . Bhoohanjaq 
V. Ram--0 AV. R. 449 : hhan v. Hari<h-]H AV. R. 19^^10 B, L, R. App. 5. 
Dahec v. Mnngar — 2 C. L. R. 208 : Satyahhama v, Krishna ~~(j Cal. 55 : 
Idian V. fihamn — 10 Cal. 41 : Kara. v. Ram — 14 Cal. 67 ; 

' Woomn V. Kishorce — 8 AV, R. 238 : Bhuhanjay v. Ram — 9 VV. R, 449. 
Ldian V. Uurish—1!^ AV. R« 19 ^ Kalee v, Shmhonee — 25 W. R, 42, 

* Ibiil. 
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Servant. 


Licensee. 


Ferm.mh'e jmneMioUj or ))0.ssessioii by a servant as such 
is not that of a rai3'at^ and cannot confer the rij^lit, ^ 

There is a well established distinction between a 
and a cardinal distinction is that in the case 

of a lea.w there is a Iramfer of intercd in hwdy whereas in 
the ease of a licensf*, there is no transfer of interest, althouoh 
the licensee acquires the right to occupy the land.*'^ A 
mere licenMo^ therefore, whose possession is of a permissive 
character not founded upon any right"^ or who ha}>pencd to 
be in occupation of land for twelve years, could not, under 
the old law, nor can he under the present Act, claim the 
riirht.'* 


’ V. W. \l. aaa . Mohmi v. W. R. 400. 

" Sf'cretdrif v. Knn(na~~3i) Cal. 82: Mohii>nl v. Ldiji —17 C. W. N. lOO. 
•' Mohar v\ Rmn~2l W. R. 400; Addofjto v. iVter— 17 W. R. 083. 

* Umi V. RoAoo 13 W. R. 333. 
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IN \¥HAT LANDS CAN THE EIGHT BE 
ACQUIRED? 

We now proceed to consider the question with respect In what 
to lohU classes of land the right ol occupancy can 
acfiuired. 

Land must be held for agricultural or hortmiltnral Lnnd need for 
piir])oses, otherwise no right of occupancy can be acquired. 

As |)ointed out by Phear J in a case arising under Act X of iiorticultural 

1859 : — ^'The occupation intended to be protected under purposes or 

(Section 6 of that Act) is occupation of land considei'ed 

as the csubject of agrk dtural or horiicnlttiral cultivation 

and used for the purposes incidental thereto, such as the site 

of the homestead, the raiyat^s or malPs dwelling house and 

80 on. I do not think that it intdudes occupation the main 

object of which is (non-agriciiltural or non-horticultural 

e,g,) the dwelling hou itself, and where the cultivation of 

the soil, if any there be, is entirely subordinate to that.^’* 

And it has been held in all the later cases that there can 
be no right of occupancy in land used mainly for any but 
agricultural or horticultural purposes 

The term digricHUnre* is of wider import than the term Agricultural 
\ndfivation' It is pointed out in the Oxfoixl Dictionary that 
^agriculture means the science or art of cultivating the soil 
iuelviding the allied pursuits of gathering in the crops and 
rearing live stock, tillage, liusbandry, farming (in the widest 
sense) ; Cultivation,^^ on the other hand, is defined as mean- 
ing the tilling of land, tillage, husbandry. It is obvious, 
therefore, that Uigricidtnred has a much wider import than 
'eiUtivation, Consequently, a purpose may be connected 
with agriculture but not necssarily ancillary to cultivation.* 

Hoi ticuUnre means the cultivation of a garden or the Horticultural 
science of cultivating or managing garden, including growing 
llowers, fruits and vegetables.^ Where land has been let 
out for horticultural purposes, and the lessee held the land 
for the statutory period as an orchard, he acquired an occu- 
pancy right therein under the old law/ and the present Act 

' KaUe V. Jankee—S W. R. 250. 

* ^p'adn Mitra’s Land Law of Bengal^ 316 — 316. 

* nedayet v. KamalanandCL — 17 C. L. J. 411. 

* Hid fdso Choivdhry v. Qoiir — 2 W. R. (Act X) 40: Kalee r. JanJti-^ 

8W.R. 250. 

“ Barry v. Kurshig '•^21 Cal. 129 : Umrao v. Mahomed^^ C. W N. 

76=27 Cal. 405. 

16 
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does not seem to have made any variation in this rule, espe- 
cially as there is nothing in its deiinition of raij^al which 
excludes a person who has taken land for horticultural pur- 
poses. Where a tenant of land has the right to bring it 
under cnltivation he shall be deemed to have acquired the 
right to hold it for the purpo.se of cultivation, notwith- 
standing that he uses it for the purpose of gathering the 
of it.^ But if the lease was for the purpose of 
gathering fruits from the trees on the land, it can not he 
affirmed that the lease was for horticultural purposes. 

Thus, under the old law, no right of occupancy could be 
acquired in land used for tnii tiling purposes or of which the 
main object of occupation was the dwelling house. ^ But 
if a piece of land was used }>y the endtivator for his oirn 
hahitalion and it was 2}art of hu entire ugricultural holding^ he 
could acquire a right of occupancy in it with the rest of 
the land in the holding.® But if the homestead land 
did not form part of an agricultural holding, he had 
no right of occupancy as the rent law did not apply. 
It was decided that where the jmncifal subject of the 
entire occupation was bastn land and the residue, if any, 
of the holding being entirely subordinate^ it canid not be said 
that the homestead land was part of the rah/ati holding ; 
but it was otherwise, where the principal sub ject was agricul- 
tural land, the building being accessory thereto.^ 

Now, under the Bengal Tenancy Act, where the bistu 
land is held by a raiyat iviih and as paid of his arable 
holding, the ordinary provisions of the Aet will apply to 
his bastu and he may acquire a right of occupancy in his 
bastu in the same way as he acquires the same in the cul- 
tivated portion. Even if the basin laud is held hy a raiyat as 
a distinct holding apart from the cultivable land held by him, 
the incidents of his bastn are to be regulated, in the absence 
of any local custom or usage, by the provisions of the Act 
applicable to land held by a raiyat and he may acquire a 
right of occupancy in liis haslu as well. Thus, provided a 
tenant is a raiyat he may acquire a right of occupancy 
in his homestead land, whether it be held as part of his 


^ Act VIII of 1885, S 5 (2) Explanation. 

^ Hedayet V. Kamalanand—1'7 C, li. J. 4-11. 

* Sarna v. Blimhardt — ^9 W. R. 552 , Mohar v. Ram— 21 W. R. 400, 

* Kalee V. Jan1ci--S.W. B,. 2^0. 

* Pagose v. Rajoo—22 W. R. 691; Mohesh r. Bishonaih—24''W. R. 402. 

^ Chandessari V. 25 W, R. 152r 
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acG’iciiltui’al boiling or not unless there be a local custom or (c) Tenant 
usage to the eontraiy.^ Even a tenant who is //oZ a raiyat in 

/// piece of or homestead land but is 

ill respect of the (iijrkuliurid land which he holds in the 
village, and the homestead land is held otherwise than as 
part of the tenant ^s holding as a raiyat/^ must be regarded, 
in the absence of any allegation of local custom or usaoe, 
as holding the homestead land in accordance with the pro- 
visions of the Bengal Tenancy Act applicable to land held 
by a raiyatj sucli a tenant has, under section 21 of the 
Act, a right of occupancy in the piece of homestead or basin 
land as well as in the agricultural land in the village of 
which he is a settled raiyat ; or, in other wo’.ds, if a raiyat 
holdin'g Jotes with occupancy rights in a village, ho/i/s basin 
land in tiie same village, not as a rnu/atj but separately from 
his raiyafi holding^ he would, in the absence of a local 
custom to the contrary, have a right of occupancy in the 
homestead also.^ If the homestead is under one landlord {d)Basiiu m\A 

jot e urder another but in the same village ^ S j under 
]b T. Act applies and he accpiires the right of occupancy 
in tlie homestead as well.*' The provisions of the Act are 
a])plicable also to the liomestead of a person who is a raiyat, 
although he is not a raiyat of the v ill age in whieh the 
homestead land is situated, and is not a raiyat of the same , ^ « 
landlord as the landlord of the homestead land, or^ in othei 
lyords, although he docs not hold his homestead under the difforent 
same landlord under whom he holds his holding and although villages, 
his holding may be in a different village from that in 
which his homestead is situate.^ That is to say, the lionie- 
stead and the raiyafi need not be in the same village or 
under the same landlord, and S 182 applies even when botli 
are different. Thus provided a tenant is a raiyat, he may 
acquire a right of occupancy in his liomestead land whether 
it be held as piart of his agricultural holding oi* not, unless 
there be a local custom or usage to the coMtrary,^'' and 
this is so whether he is a raiyat of the same village in which 
the homestead is situated or not, and wliether he is a raiyat * 
of the same landlord as the landlord of the homestead land or 

‘ Act VIII of 1885, S 182, Rampini’s 3rd Ed. Notes 670. 

- Qolam V. Abdul— IS C. L. J. 255. 

* Protap V. Biseswar — 9 C. W. N. 416. 

^ Earihary. 7)mw— 14 C. L, J. 170«16 C. W. N. 636 fy. Kripav. 

SeiTch — 4 0. L. J. 332 = 10 0. W, N. 944. Referred to in Protap v. 

Bi»8esar—9 C. W. N. 416: KrMna v, Jadu— 21 C L. J. 475 : 

Emu v, Sa^hi—22 C. L. J. 221. 

* Kripa y. Sheikh— 4: C.L.J. 332 = IOC.W.N, 944 /d. in Earihar v. Dinu 

-14 C. L. J. 170. Blit See.^ Wdip v. Cheatur.-S C. L. J. 285. 

* Bakhal y, Dina— J6 Oal. 652. 
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(/) Baatu 
sublet. 


Arhatf Ghatf 
Bamr^ 
Factory, 
Manufactory 
Coal dep6t, 
Mine, etc. 


JalJcaTf 
fishery, tank. 


not. But where lie is a raiyat of a different village he cannot 
acquire the riglit of occupancy then and there but must hold 
the bastu continuously for a period of twelve years and 
thereby acquire the status of the settled raiyat of the village.^ 
Even where the holding of a raiyat consists partly of agricul- 
tural and partly of homestead land, and he let out the 
homestead portion of his holding, although that portion 
is not agricultural, the incidents of the sublease would 
be governed by the provisions of the B. T. Act having 
regard to the nature of the original tenancy of the raiyat 
and not by the Transfer of Property Act. The sublessee 
is, therefore, an mder-raij/at under the B. T. Act, and, if 
he holds land as a settled raiyat even though not under 
the same but under a different landlord and in a different 
village contiguous to his homestead, he acqtiires a right of 
omipancy in the homedead under the provisions of S 20 
taken with S 182 B. T. Act, though he has only 
the interest of an under ■‘Taig at with rispect to it. bbr 
the provisions of the Act applicable to land held ly a 
raiyat shall regulate the incidents of the tenancy of the 
homestead. This seems to be anamalous.* Homestead 
here denotes land which i.s actually used by the raiyat for 
residential purposes and it is not sufficient that its character 
is such as would justify its use as homestead.^ 

Similarly, no right of occupancy can be acquired in 
land used for ArhatSy GhatSy Bazars, Indigo factories', 
manufactories^ coal depots^ mines or quarries.® At 
the same time, the original purpose of the tenancy should 
be kept in view. And although a raiyat, who had taken 
a lease of land for cultivating purposes, might afterwards 
convert it into the site for a shop and receive the profits 
from the shopkeepers, he might yet acquire a right of occu- 
pancy therein under the old law^ as he can do under the 
present. 

The right cannot be acquired in jalkar or fisheries or 
tank, when they are not appurtenant to land acquired or 


» Dtntt V. Sa»ht-20 0. W. N. 660 * 22 0, h. J. 219. Bhikhari v. Maha- 
raj— 43 Cal. 190. 

» Krishna v. Jadu— 21 C. L. J. 476*28 Ind. Cas. 889-19 C. W. N. 
914. 

* Sai'ada Mitra’s Land Law of Bengal^ 316. 

* UoTWgfttnj V. Jadw— 19 Cal. 489. 

‘ Jadunath v. Schosne — ^9 Cal. 671. 

® Amir Ali-Finucanes’ B.T. Act, 2nd Ed. 69. 

^ Khajurunuissa v. Akmd — 11 W. R. 88. Mohar v, jRaw— 21 W. K 
400 , 
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for cultivation ^ But where land was let for cultiva- 
tion and there was a tank on it, the water of the tank 
being used for domestic purposes or for irrigation or 
preparation of jute or similar other crops, the tank would 
<ro with the land as part of the agricultural holding ^ 
and if there was aright of occupancy in the land there 
\vould be a right of occupancy in the tank as appurtenant 
to the land ; but where the tank was the principal subject 
of the lease, and only so much of the land passed with the 
tank as was necessary for it, namely for the banks, there 
eoiild not be any right of occupancy in if^, as tank used 
only for the rearing and preservation of fish, when it is 
not a part of the agricultural holding'"^. The test to be 
applied' is whether the grant is subsidiary to agricultural 
pursuits, or it is merely for the purpose of rearing and 
catching fish^. 

A land may be used/o/* the grazing of cuttle required 
fur agricultural pursuits or it may be used for the grazing 
of cattle required for avocations totally unconnected with 
agrieiilture. In the former contingency, but not in the 
latter, the holding is used for agricultural purpose and a 
right of ooeupancy may he acquired therein^. Thus, inorder 
that the occupancy right may be acquired in pasture land 
it is necessary to prove that the grazing was in relation 
to culiivaiiouy which is the primary purpose for which a 
raiyat acquires the right to hold land. If, as a matter of 
fact, the grazing was in relation to agriculture and if imme- 
diately or shortly after the lease had been granted, the 
tenant grazed cattle on the laud as subsidiary to agricultural 
pursuits, the inference would legitimately follow that the 
lease was for agricultural purposes and was granted for the 
purpose subordinate to that of cultivation. If that is es- 
tablished, the tenant may very well claim to have acquired 
the status of an occupancy raiyat®. But a tenant can not 
acquire a right of occupancy merely by the use of the 


^ Juggohundhu r. Vro7notho—4i Ca]. 767; Bollye v. Ahram — 4 Cal 
761 ; Sham v. Court— 23 W. R. 432. Wooma v. Qopal — 2 
W. R. (Act X) 19; SibooY, Qopal— 19 W.U. 200 : Nidhi v. 
Bam — 20 W. R. 341 : Jardine v. Siirut — 3 C.L.R, 140: Uma r. 
ManiS C. W. N. 192 : Mahananda y. Mangala — 34 Cal 937 *« 8 
C. W. N. 804. 

• and Sham v. Court 23 W. R. 432 ; Juggohandhu v, Promotho 
— 4 Cal. 767 ; Bollye v. Ahram — 4 Cal. 961. 

• Act VIII of 1886, S. 193. 

• Bedayet v. Xawa/anand— 16 C. L. J. 411»14 C. W. N. 372. 

• Brojohashi y. Bam — 23 C.L. J. 638; Fitz-Patrick v. Wallace — 11 W.E. 

231 followed in Latifar v, For})e9^l4i C. W. W. 372, 

• Bedayet v. Romalana^wl -16 C. L. J. 4n«14 0. W. N. 372. 
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pasture land of his landlord if he does not pay rent for the 
same, though he may acquire a right in the nature of an 
easements 


Land taken 
to gather and 
store crops. 


Uthandi 

land. 

Under old 
Law. 


Under B. T. 
Aot. 


Char or 
Diara land. 


The ff dhering and nforage of cropfi raised by a raiyat 
is clearly a purpose auxiliary to cultivation, and when 
land has been let out for a purpose like this, the provi- 
sions of the Bengal 'renancy Act apply, and the lessee becomes 
a raiyat in respect thereof. In such a case the right of oceu' 
pancy can be acquired in such lamP. 

In case of the uthandi tenancy^ by which the raiya t holds 
a certain area of land, but for which he pays rent according 
to the quantity of the land which he cultivates year by year, 
the rent varying according to the cultivated area, under 
the Acts of 1859 and 1809 if the rai}at paid rent for the 
period he could cultivate, and did not pay when he could 
not cultivate, or paid only for as much land as he could 
cultivate in any year, tlie holding and cultivation for more 
than twelve years, though discontinuous, gave him a rigid 
of occupancy''. 

The Bengal Tenancy Act has made material altera- 
tion of the law upon this point. In this respect 
uthandi land is dealt with in the Act differently from 
ordinarily raiyati land, in which, by section 21, 
a settled raiyat has a right of occupancy, no matter 
how sliort a time he has held it. Section 180 of the Bengal 
Tenancy Act prohibits the acquisition of an occupancy right 
in land ordinarily let under the custom of uthandi until 
tliat particular land has been held for twelve yearn c onii- 
nuoudy'^, A right of occupancy, therefore, cannot be 
gained in a piece of land held on the system, if the 
possesion of the land has not been continuous, though it 
may have commenced more than twelve years previously. 
Section 19 of the Act, however makes an exception in 
favour of tlie right acquired before the commencement of the 
Act, by operation of any enactment, custom or otherwise. 

In the case of (which means a sand bank formed 
in a river or which accreted to its bank) and Diara (which 
means an island formed in the bed of river)® lands which 
are always under the risk being of diluviated and sometimes 


Sarada Mitra'a Land Law of Bengal, 318. 

Dina v. 8ashi—22 C. L. J. 219. 

Dwarka v. Nahoo—H W. B. 193 j See also Premananda v, Bunndra 
-^20 W. B. 329. 

Beni v. Bhuban-^l7 Oal. 393. 

WilBon*& Glossary, 
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uioulturable, tile law has provided that the mere fact of 
occupation of such lands as a raiyat by a settled raiyat is not 
suHicieut to create any ri^lit of occupancy in tliem. They 
jniist also be held Tor twelve continuous years’ before tlie 
rio’lit can be accrued. Char or Dial a land may, however, 
ill due course of time be so permanent in character that the 
Collector of the District may declare that they have ceased 
10 be Cha- or Diara land and then a raiyat may aeipiire the 
riolit of occupancy in them in the same way as in any 
other land ‘ . 

Ho has the same right in any land whicli has accreted Accretion, 
to his jote as he has in his original liolding ; and when a 
raiyat has occupancy right in a jotcy he is entitled to hold 
such accreted lands as an increment to that jote'' y and 
with right of occupancy in it; but where there is no 
pre-existing right to the land of an occupancy raiyat no such 
riirlit is annexed to the accretion to it‘h 

Tlie right of occupancy can not ordinarily be acquired Proprietor’s, 
ill land held by the proprietor of an estate as his private 
landy known in Bengal as khamary Nijy or Nij-jolCy in Behar Di^tiriction 
w^rXiraety Nijy Sir, or Kaaiat, and in Orissa as Majhas and iMjtween 
by other names ^ Tliere is a distinction long and deeply 
ingrained in the mind of the agricultural population of Bengal lands. ^ ^ 
— the distinction between that portion of the land which, 
under whatever circumstances it is acquired or appropriat- 
ed, and by whatever denomination it is known, whether 
as Sir, khaiiiar, or Ziraty was recognised as being in a special 
and exedusive sense the private property of the Zemindar, 
as distinguished from all the rest of the cultivated or 
cultivable area, which may be called raiyati land, and in 
r(\sp<‘ct of which the Zemindar’s rights are merely to 
receive a share of the produce or its equivalent in moneys'’. 

Having regard to the efforts made by landlords in some 
parts of the country, under the existing law, to get into 
thoir own hands as large an amount of the rahiaii land 
as possible and convert it into khamir land, it has been 
thought necessary to make it clear that the existing 
^:tock of klianiar lands can not hereafter be increased 
and that all land which is not khamar shall be 

Act vm of 188;5, S. 180. 

Gcurhariy, Bhola — 21 Cal. 233; Gohindmani v Dinohandhn — l6 
li. 87 : Alimoollah y Shaheboolla — 15 W. 11. 149 : Bhagahat v. 

T)eerghijoy —10 W. R. 95 = 8 B. L. II. 73 ; Fmlay v, Gopee — 24 W. 

R. 404 not followed. 

Beni V. Chaturi — 33 Cal. 444=4 0, L. J. 63. 

Act VIII of 1885, S. 116. 

Selection from the Record of Government of Bengal, 62—63. , 
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deemed to be raiyaii land and that all* land shall he 
presumed to be raiyatt land till the contrary is proved * . 
These lands were let out occasionally on rent in specie, but 
more generally at half the produce or even a smaller share. 
The letting, in fact, did not, according to ancient theory, 
create the relationship of landlord and tenant between the 
proprietor and cultivator, nither did it create in favour of 
the latter any interest in the land so let out. It was r ally 
cultivation by hired labour, a share of the produce being 
taken by the labourer as remuneration or wages The 
principle of the Rent Acts of 1859, 1869 and h885 is that 
the proprietor is entitled to hold and cultivate such land by 
hired labour in any year he pleases. The mere occupation 
for a number of years by a raiyat does not make the land 
raiyati and deprive the landlord of tlio right of i e-entry at 
the end of any agricultural year. The raiyat eaiuioi 
acquire a right of occupancy or even the status of a non- 
occupancy raiyat simply by occupation and payment of 
rent, as he may with respect to ordinary raiyati lands 
But notwithstanding that a piece of land was originally the 
private land of the jwoprietor, he may by his conduct, waive 
his right to hold it as no7t-raiyati and make it raiyaii 
The Rent Acts provide that if any such land has been held 
under a lease for a term of years or from year to year the 
raiyat does not acquire therein the right of occupancy 
but if such land be let out to a raiyat but not for a term of 
years or from year to year, it is impressed with the character 
of ordinary raiyati land and occupancy rights could be 
acquired in it by twelve yeaiV continuous j)ossession 
The acquisition of occupancy right by a tenant in an 
alleged kamat or zirai land cannot be prevented, unless 
the landlord proves that when the holding was first created 
it was held under a lease for a term or from year to year. 
If it was not so initially let out, the execution of a kahuliyat 
for a term by the tenant during the continuance of the 
tenancy does not affect bis status or bar the application of 
the provisions Chapter V.’' A tenant of kamat lauds 

‘ Ihxd^ 189; See Ajodhya v JRam — 13 C. W. N. 661 : HerheH v Chatter 
—13 C W. N. 664. 

* Sarada Mitra’s Land Law of Bengal^ 321. 

» Ihid, 322—323 ; Act VIII of 1885, S. 116. 

* Ibid, 323. 

» Act X of 1859, S. 6 ; Act VIII B.C. 1869; Act VIII of 1885, S. 116. 
See also Bhugwan y, Jugmohan— 20 W. R. 808 : Ashraf v, jRawi— 23 
W. R. 288 : — Damodar v. Dalgliesh — 13 C. L. J. 512 P. C. 

® Oourharee V. Bihareg — 12 W. R. 278 :*s8 B. L. R. App. 138. See 
also Rajiuddin v, Istvar — 17 C. L, J.586 : Denonafh v. Meghtf^b 
C.h.S.lSl. 

' Masudan v. Oudar^l C. Li 1* 456. 




i29 


INCIDENTS OF OCCUPANCY JIIGUT. 

does not acquire a rigdit of oceupaney by holding it 
over after the expiry of his lease *. Unless the proprietor 
takes tlie precaution indicated by the concluding words of 
Section 1J6 of the Bengal Tenancy Act, that is^ ^^when 
any such land is held under a lease for a term of years or 
iHKler a lease from year to year^^, or in other words, he lets it 
out for a term, he cannot prevent the accrual of the occupancy 
right in such land. 

The Jiengal Tenancy Act provides for the private lands Tenure, 
of the pjoprieUm only, /.c,, of persons owning an estate or holder’s 
part of an estate . It may, therefore, appear that 

the right to have khamar lands belongs only to pro- 
junctors within the meaning of the Act, and that tenure-- 
holders such as Palnidars or JjaHlarSy as sucli, can have 
no such right But it may be pointed out that the 
Kent Acts of 1859 and 1869 s[)okc of ^‘proprietors of an 
estate or tenure ’’ and they evidently meant tenure-holders 
who succeeded in obtaining leases of tlic entire villages 
including raiyaii as well as non-raiyati lands ep. Patnidars, 

IjardarSj Thiccadars, The character of a piece of land should 
not change by the mere transfer by the ])roprieior of his 
right by way of a Pafni or other leases of similar nature. And 
wc are not justified in concluding that only peisons who are 
‘ proprietors * within the meaning of tlie Bengal Tenancy Act 
are entitled to have private lands If, therefore, a tenure- 
holder has private lands the rules governing the accrual of 
occupancy right in such lands of the Zeraimlar govern, end if 
he has not, or in other words, such lands become, on the 
grant of the lease, raiyaii lands, occujxuicy right will arise 
therein in a way similar to that in which such riglit arises in 
ordinary raiyaii lauds. 

Service tenures (Chakaran) are found in some parts of service 
the country, being a remnant of the old system under which tenures— 
public officei's and the servants of the village were jiaid by 
<grauts in land instead of by money salaries. Somewhat 
similar are the G/ialivali tenures of Beerbhum and elsewhere, 
orgiually granted for keeping mountain j)asses against the Bistinction 
Maharatta and other invaders Regarding them 
should be noted that a service tenure created for the perform- private. 
ance of services private or personal to (he Zemindar^ may be 

- ^ 

^ Kalihar v. Rupan — 12 C. W. N. 439. 

» Act Vlll'of 1886, S. 8(2). 

* Bampiui's Bengal Tenancy Act, 4th Edition, 403 : Pinneano and 

Amir Ali’s Bengal Tenancy Act^ Ist Edition, 467. 

* Bet,mdi3i, Uitm^s Land Law of Bengal, 324. 
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resumed by Zemindar, wlien the services are no longer 
required or tlic grantee refuses to perform them. In 
such a case the liolding of laud for service, though the service 
may be called rent in the broad sense of the word, creates no 
right of occupancy or any other statutory right recognised 
by the law But when the grant is for services of a 
ptihlic in other words, when lands are held upon a 

grant siihjed to a burden of s rvice and not merely in lieu of 
wages, so long as the holder — the grantee — is able and 
willing to perform the services, the zemindar has no right 
to put an end to the tenure whether the services are required 
or not^. But where the liolder refuses to perform those 
services, the consideration for his being allowed to continue 
in possession will wholly fail and he will be liable to be 
ejected, liowever long he may have held the land'^ 

Having regard to the language of Section G of Act X of 
1859, it was held that aright of occupancy might be acquired 
( veil in Chawkidari chakaran lands by tenants who had culti- 
vated or held such lands for twelve years, and this conclu- 
sion is not affected, even if we assume that the tenants were 
originally merely tenants-at-will^ But the judgment in 
that case was based on the law as to the acquisition of the 
right of occupancy as it stood under Act X, uncontrolled in 
any way by any consideration of the incidents which are 
peculiar to the service tenures. 

The Bengal Tenancy Act does not lay down any rule of 
law with respect to the acquisition of occupancy right in lands 
lield under the service tenure, but it has expressly provided 
that nothing in it shall affect any incident of a service tenure'^. 
These incidents however are nowhere specified. That the 
acquisition of a right of occupancy by a raiyat takes away a 
considerable portion of the interest of the tenure-holder in the 
land cannot be denied. Tlie right is permanent in its character 
and the interest created is snhsianiiaL When the next 
Ghaiwal takes pcssession after his appointment, if he is to take 
the land subject to the right of occupancy of the raiyat he has 
not all that he would otherwise be entitled to as a GhatwaL 


^ Eadha v. Badhu—’22 Cal., 928: Bhimapaiya v. jRtrw— 22 Bom., 
4:22: Ansar V. Grey--2 G.hJ. 4.03. 

® Venkata, v. 8ohhandri—lQ C.W.N. 161 ; 2 C.L.J. 1 P.C. following 
leelanundv, Munooranjun— 13 B.L.R. 124 ; L.R.LA. Sup. 181. 

® Hurrogohhid v, Eamralna — 4 Cal. 67. 

* Earn V. Earn — 31 Cal., 1021 referring to Thacoorani Vassi’s case 

— B.L.R, Sup. 202 = 3 W. R. (Act X.) 29 : Hyder v. Bhoapendra-^ 
16 W, R. 231 followed in Eahhaldas v. Madhah-- 13 C.L. J. 109 
16C.WN. 109. 

* Act Till of 1885, S. 181. 
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The act of the* previous Ghatwal in not cultivating the land 
himself^ either from incapacity or unwillingness, or in his not 
cultivating the land through hired labour, would thus render 
the land of less value to his successor. If it be once conceded 
that the successor of a Ghatwal takes possession of Ghaiwali 
iaiuls free from all incumbrances created by his predecessor, 

he is entitled to the possession of the land in the same 
condition as it was at the time of the first creation of the 
tenure, subject to any rights imposed upon it by the Govern- 
ment, it is difficult to say that the land may be encumbered 
l)y statutory rights such as rights of oecLi])ancy or non-occu- 
pancy^. Thus, as pointed out in the ease noted below: — such 
rights, if permitted, would have the effect of permanently inter- 
cepting very substantial portion of the usufruct of the land, the 
enjoyment of the whole of which, however, is, by the very 
constitution of the tenure, deemed essential for the subsistence 
of the holder of the office and for the efficient discharge of the 
duties incident thereto The growth of such rights 
would, therefore, seem to be inconsistent with the nature of 
service tenures. But a custom or local usage might grow up 
in any particular area as to the recognition of occupancy rights 
and it might be binding on successive Ghaiwals, But 
the restriction on the growth of occupancy or non-occupancy 
rights in Ghafwali (and other service) lands is for the benefit 
solely of the Ghatwal, This reason ceases to be applicable 
where the land ceases to be held by the Ghatwal, When 
therefore the Zemindar unlawfully dispossesses the Ghaitoal 
and settles the land with a raiyat the latter acquires non- 
occupancy and occupancy rights against his landlord. The 
Zemindar’s position is not improved if upon resumption of 
the Ghaiwali lands by Government, they are subsequent!}^ 
settled with hiin^. A ^ raiyati^ interest can be acquired 
in Chakran lands which had been resumed by Government 
and transferred to the Zemindar^ and so the occupancy 
light may accrue in such lands. 

The mere fact that the tenants holding under a Chowkidar 
on the Chowkidari Chakran lands, paid rents for more than 
12 years, would not necessarily shew that at the time when 
the grant was made by the landlord to the Chotvkidary it 
was the intention of the parties that the C/iowkidari tenancy 
should be that of a middle man. If at the inception of the 
tenauKjy it was a middle man’s interest and if the Chowkidar 


' Mahesh v. Pran-^l C. L. J. 138. 

® Upendra v. Ram — 33 Cal. 630. Quoted in Babu v. Purna — 10 0 .L.«T. 602. 
^ Bahti V. Purfia — 10 C. L. J. 602. 

^ Bipin V. Tmeowri— 13 C.Ii.J. 271^15 O.W.N. 976, 
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Land in 
Calcutta 
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let out the lands to cultivating raiyats the latter'might acquire 
right of occupancy therein ; but if at the time of the grant 
it was intended that the grantee was to hold it himself and 
enjoy the proceeds thereof in lieu of the services to be 
rendered by him, it could not be said simply from the fact 
that he sublet the land to somebody else that person would 
acquire a right of occupancy against the landlord, ‘ 

Lands acquired under the Land Acquisition Act, 1894, 
and the Cantonments Aets, 1889, become the property of the 
Government or the local body or Railway Company for whom 
they are acquired. It often happens that such lands are 
temporarily not required by them. And formerly, if they were 
temporarily sublet to agricultural tenants, occupancy rights 
might accrue and these had to be re-acquired again on pay- 
ment of compensation when lands were again required for 
public purposes. This consideration deterred them from tempo- 
rarily subletting such lands when this course might be 
followed with advantage.^ On this ground an amendment 
has been made in the law the effect of which is to bar the 
acquisition of occupancy and even nou-oeenpancy rights in 
such lands. ^ 

It was held by the Calcutta High Court that occupancy 
rights miglit accrue in those areas which bad been included 
within the town of Calcutta^ subsequent to the passing of 
the Bengal Tenancy Act, 1885."^ But it is now considered 
undesirable that the Act should have any application to the 
town of Calcutta as it is now constituted or as it 
may hereafter bo constituted under any future extension 
or modiiication of its boundaries. Hence the law has 
been amended. ° But existing rights have been saved. 

It seems that under Act VIII of 18S5 before its amend- 
ment by Act 1 of 1907 B.C. right of occupancy might be 
acquired in nrhan areas. Such was also the case under 4ct X 
of 1859.^ But the provisions of the Act, whiclV'''?ire 
intended to apply to agricultural areas, are now considered 
to be uiivsnitable to such Municipalities or portions tliereof 


‘ Upendra v. /irewi— 33 Cal. 630. 

* Notes on the clauses of the UiU of 1906 for amending: Benjefal 

Tenancy Act. 

» Act I of 1907 B.C.S. 116 

♦ Bimj V. Ooptfsirar— 27 Cal. 208. 

» See Explanation to Section 1, Act VITI of 1885 added by Act 1 of 
1907 B.C. 

» Sub Section (2) added to Section 19 of Act VHT of 1885 by 
ditto. 

^ ^ussan Y. Qolinda—9 O^W-N. 141, 
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as are mainly urban in character. Accordingly Government 
is given the power to withdraw, by notification from the 
operation of the Act such Municipal urban areas when it is 
satisfied that such withdrawal is expedient.^ A right of 
o( 3 capancy, therefore, can be acquired in agricultural lands 
within a Municipality unless it is excluded from the 
operation of the Bengal Tenancy Act by a Government 
Notification. Even after such Notification rights already 
accrued are not affected. 

Neither Act X of 1859 nor the Bengal Tenancy 
Act applies to lands leased to tea-planters in the Western 
Duars for cultivation of tea or to lands leased in Jalpaiguri 
under the Waste Lauds Rules, It follows that occupancy 
rights d^nnot bo acquired in such lands, except by contract. 
Tlie tenants of the tea-planters in the tea gardens of the 
Western Duars are mere squatters or coolies, and it was 
intended by the Notification extending the Act to Western 
Duars, to debar them from the ac<pusition of occupancy 
rights by more length of ocupation.- 

When a raiyat reclaims any ivafite land ho can acquire 
oceupancy right under the l!^ years^ rule; but when a land- 
lord reclaims any waste land, no raiyat can acquire tlic right 
in the same during a period of 36 years from the date when 
tlio raiyat is introduced.''^ 

Under the old Acts, a right of occupancy could be 
acquired in an tmdtvlded share of land.^ But under the 
Bengal Tenancy Act no such right can be acquired therein.^ 
For it is only in a raiyat’s holdlntj that the right can 
accrue, and the word ^ holding * has been defined as a parcel 
or parcels of land held by a raiyat and forming tlie subject of 
a separate tenancy.”*^ And a parcel of land means land defined 
by metes and bounds'^ and cannot include an undivided 
share. 


Report of the Select Committee on the Bengal I’emiiicy Act 
Amendment Bill 1906. 

Amir Ali & Finneano’s B.T. Act.^ Isb Ed. 38. 

' Act V'llI of 1885, 178 (0 & (Hi). 

^ Jardine V. Sarut — 3 C.L.H. 140: Baidya v. Sudharayn — 8 C.W.N, 
751. 

* Burt V. Ranjif -25 Cal, 917 521: Baidya v. Ill im -25 

Cal. 217 — 2 C. W. N. 44; Seo aluo, Haribol v. Tanmuddhi~-2 
-f C.W.N. 680: Abdulla v. Golam—2 C.L.J. 10. 

• Act VIII of 1885, S 3 (9). 

Parhati v. Mathura — 16 C.W.N., 879. 
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CKilPTEB III. 

HOW CAISI THE RIGHT BE ACQUIRED? 


How acquired The next question that we proceed to consider is lum 
the fight of occupancij is acquired. From what has already 
(i)By holding been stated, it will appear that in order to acquire the ri^ht 
aaraiyat. of occupaiicy ill a plot of land it is necessary in the lirst 
place that it should be held as a raiyai in the sense already 
explained. So that if it is held in the right of a landlord or 
any^ intermediate holder^ such as an ijaradar or farmer of 
rent or a iemire-holder or even an nnder-raiyat no right can 
accrue in it. 

Acquisition The acquisition by a raiyat of the proprietary interest in 

by raiyat of (he estite would not prevent his acquiring an ooeupaney 
right in his holding, if after his purchase he continued to 
hold the land as a raiyat and if the relationship of landlord 
and tenant existed between himself and the proprietors*. 
Similarly, a raiyat is not debarred from acquiring the 
occupancy right in a plot of land owing to his being 
subse<|uently jointly interested in the land as an ijaradar or 
farmer^. So the acquisition of a mnkarari right did not 
prevent him from acquiring the right of occupancy in the 
same land^. 

SuBpension Case of a char land, (which requires twelve years 

thereof. continuous occupation), where it is shewn to have come into 
possession of the plaintiffs’ ancestors as raiyafs in J 884 and 
from then till 1908 it continuously remained in the possession 
of the plaintiffs and their ancestors by whom it was thoroughly 
cultivated, but during eight years out of that period the 
plaintiffs’ ancestors were ijaradars of a considerable aiea 
which included that plot, and notwithstanding this, they 
still continued to hold as raiyatsj as they had done before, 
without any break in the occupation or change of its 
character, the utmost that can be said is that during the 
currency of the ijara the active operation of the possession as 
a means of acquiring the right of occupancy teas suspended 
and remained in abeyance, but there was no interruption 
in the continuity of this possession by the possession of any 
other raiyat, and as the plaintiffs have held the land in 

* MaseyTe v. Bhagahati-^lfi Cal 21, 

* Act Vm of 1886, S. 23(3). 

* Batna v. Bam — 19 0. W. N. 868, following NUtnadhab v. Shihu — 13 
W. B; 4l0i Emam r. Atar—^Z W. K, 138j Purileg v. Partab-n W, E. 25, 
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question for twelve continuoiis years, exeludin" from 
computation the period of eight years during which there 
was a suspension of effective possession, they acquired a right 
of occupancy in that land ^ . 

The acquisition of the right does not depend upon 
hohUno nndef and payment of rent to the riglilfnl otener^, 
'riie right grows from tiie mere circumstance of the raiyat’s 
holding and cultivating the land and paying the rent due in 
respect thereof^. It has been held by a Pull Bench* that an 
agricultural tenant who enters upon land, whether it be 
iirm or alluvial®, and holds under a defacto proprietor hond 
fide, is entitled to be treated as a raiyat even as against the 
true proprietor (ind so becomes capable of acquiring the 
riglit of occupancy), although the defacio proprietor is 
subsequently proved to be not the real owner‘\ Accordingly, 
if a person in wrongful possession of land let it to a raiyat, 
who held it for the full statutory period, upon payment of 
rent, the raiyat acquired the statutory right. In order to 
make this principle applicable, it is essential that the lessor 
sliould be in possession of the disputed property as defacto 
landlord and that in good faith he should have inducted into 
Hie land a cultivator who had accepted the settlement in good 
faith ; and want of good faith either on the part of tlie 
h‘ssor or the lessee makes the rule inapplicable^. But, 
as pointed out in the cases noted below this principle is 
an encrochment upon the ordinary rule of law that a grantor 
is not competent to confer upon the grantee a better title 
ihan what he himself possesses, and the Courts have 
re])eatedly noted that the doctrine must be cautiously applied 
and is not to be extended. Thus the Court refused to apply 
it to zerait land,^ or in derogation of the rule of Jds 
pendens * ^ . 


* Jimmuddin v. Bcni-^ Vi C. W. N. 881 = 19 Iiid Cas 636. 

Ameer v. iS/ieo— 19 W. E. 338 j Sreematy v, Radhika — 1 C. L. R. 388. 
Zoolfan V. Radhika-^S Gal. 660=1 C. L. R. 388. 

* Binad v. Kalu — 20 Cal. 708. 

° Niinda v. Banomali — 29 Cal. 871 ; Rajendra v. Nanda — 19 C. L. J. 

500 . 

” Ameer v. 8/ico-—19 W. R. 338; Zoolfan v. Radhika—d Cal. 560=1 0. 

b. R. 388. 

^ Krisfina v. Mahomed — 34 Cal. 109 ; Peary v. Radhika — 5 0. L. J. 9 
v^afayct — 19 C. W. N. 772=20 0. L. J. 663 j Kazi v. Surendra — 6 
L. J. 33 ; Upendra v. ProtajH-Sl Cal. 703=8 0. W. N. 320. 

* Upendra v. Protap — 31 Cal. 560=8 C. W. N, 320; Durgi v. Qohav* 
dhan —20 0. L. J. 448. 

** Sharoop v. Joggeesur — 26 Cal. 564: Jonah y* Rokihuddin — 1 0. L. J. 

303=9 0. W. N. 671. 

Madan y* RajkiBhor — 17 0. L. J, 384. 


Holding 

under 

trespasser. 



HOW CAN THE RIGHT BE ACQUIRED? 


Holding 

under 

intermediate 

holder. 


One not 
absolute or 
full owner. 


Possossion as 
Trespasses, 


Permissive 

possession. 


m 


Similarly if he was inducted into the land by a 
lessee or ijaradar or other intermediate holder, the expiration 
of the latter’s lease no way affected the accrual of the ri^ht in 
favour of the raiyat under Section 6 of Act X of 1859^ 
under the present Act. For although the ijaradar has 
only a limited interest in the property the moment he 
brings the cultivator on the land, the latter becomes a 
raiyat whose status is defined and whose rights arc 
regulated by tl)e provisions of K, T. Act. His possession, 
therefore, in its inception is lawful and as he becomes a 
raiyat he acquires the right of at least a non-occupancy 
raiyat®, capable of acquiring the status of an occupancy 
raiyat by holding land for the statutory period. 

If a raiyat had been inducted into the land by one of * 
several co-oivners, or the holder of a life-estate, a mort- 
gagee in possession, he is entitled to claim a right of 
occupancy in the same way as if he has come into possession 
at the instance of the absolute and rightful owner. It is 
quite immaterial whose tenant he has been, provided he has 
held the land bomUjlde as a raiyat and has paid rent therefore 
If the land was so held, the right is acquired even if no rent 
was paid for some years'^. 

But although rights of occupanry may be acquired by 
holding land under a person having no title in the land, a 
tre^pamr himself could not acquire such a right^’. In 
order to have the benefit of the enactment the person must 
be in hondjide possession upon payment of rent. Accord- 
ingly, a raiyat who ucrelly possessed himself of land and 
pays no rent for it has no right of occupancy in that laiid^’’. 
Nor can possession obtained and continued by fraud create 
any right of occujiancy^. 

Permmive possessmi^ not founded u[X)n any right, such 


' Qholam V. Uarish — 17 W. R. 552 ; referred to in Radha v, Milan-- 
18 C. li. J. 23 : See Ichamoyi v. Kailash — 18 C. \V. N. 838. 

^ Atal V, Lahhi— 10 C. L. J. 55. 

* Kali y. Bhagahan — 17 0. L. J. 431 j Sheo v. Ram — 8 B. L. R. 105 
Zooifan V. R>adhi1{a — 8 Cal. 560. 

* Karain v. Opnit — 9 Cal, 305 ; Musyatulla v. Noor — 9 Cal. 808. See 
Ichhanwyi v. Kailaeh — 18 C. W. N. 858. 

® Peer v, Meeah — W. R. Sup. P. B. 136 ; Qholam v. Poorno^B W. R- 
(Afit X) 147 5 Ohreeb v. Bhuban—2 W. R. (Act X) 86. 

* Ohareeb V. Bhuban—2 W. R. (Act X) 86; Qholam v. JPoorno— 8 ‘ 
W. R. (Act X) 147 ; See also Brojohasi v, Ram— 23 0, L, J. 638i 

’ Bhubanjoy Ram — ^9W, R. 449t 
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as that of a servant or licensee, though for tvv(?lve years, can- 
not confer the right. ^ 

The acquisition of the right docs not depend on the Cnltivation 
raiyats^ cnltivation. It is not necessary that the raiyal 
siiould cultivate himself the land in his occupation. It* Ihe ne^eTsary^^ 
land is acquired primarily that purpose, cultivation carried 
hy any one of the methods indicated in S. 5(2) would impress 
on him the status of a settled raiyat of the village‘s, capable 
of acquiring the right of occupancy. And, whether he let 
out the land to others for purposes of cultivation, taking 
from them a 'share of the produce by way of ])rolit, or 
whether he has it cultivated by members of his family or by 
labourers, his position is the same^. The lav does not 
recjuirfe that a ))orson in order to acquire the right should be ‘ 
a fjona-Jiite cultivator. Even if the raiyat sever himself 
entirely from the cultivation of the land and make 
himself a mere receiver of rent, he retains the character of a 
raiyat. The provisions of the B. T. Act are applicable to 
all lands used for agricultural purposes and are not restricted 
to such lands alone as are acinallj/ under cultivation‘s. 

It was said in an early case that for the acquisition of 
a right of occupancy only two conditions were necessary : — J^eeessary. 
{a) the cultivation or holding of land for a period of twelve 
years, and (6) that the person holding or cultivating the land 
should be a raiyat^. But it was provided in the former 
Rent Act that a raiyat had an occupancy right in land 
ion(/ as he paid the payable on account of the same^'.’’’ 

It was accordingly held that though non-])ayment of rent ^ 

aid not bar the acquisition of occupancy right, payment ot 
rent was necessary to maintain it, and non-payment rendered 
a raiyat liable to be evicted. And though non-cultivation 
of land, coupled with non-payment of the rent, might he 
sufticient to be justify the conclusion that tenant had relin- 
‘juished the land, mere non-payment of rent was not in itself 
sullicieut to shew that there was no subsisting right of 
occupancy But non-payment of rent may be a valid 


^ Meherali y. Ramrutan — 21 W. R. 400; Addoyto v, Peter- -ll W. R. 
383 ; Kaheel v. Radha- lO W. R. 146 ; Wooma v. Boku—VS W. R. 333. 

* FinucAne and Amir AH’s B. T, Act, lat Ed. 120 — 121. 

* Brindaban y. Issar — (1864) W. R. (Act X) 1; Ram v. Lukhi — 1 
W. R.-f l ; Kali y. Amiruddin—9 W. R, 579. 

* Dina y. Sashi — 22 C. L. J. 219. 

, ‘ Karian v. Opnit — 9 Cal. 304 — 11 0. L, R. 417. 

‘ * Act X of 1859, S. 6 ; Act VlII B. 0. of 1869. 

’ ISfilmani v. Sanatan — 15 Cal 17 ; Soo also Bern v. Chand — 12 Cal 
116 ; Masyatulla v. Nur Zahan — 9 Cal. SOS* 12 C. L. R. 389, 

18 t 
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ground for holding that the land was held not by a raiyat 
but by a trespasser. ^ When the relation of landlord and 
tenant has once been proved to exist, the mere non-payment, 
though for several years, is not sufficient to show that it 
has ceased. 2 

Rent in A raiyai who paid rent in hind but who had held or 

cultivated the land for a period of twelve years had a right 
of occupancy in the land so held or cultivated by him so long 
as he paid the rent (though in kind) for the same. ® The 
matter has already been sufficiently discussed. 

(iO In the second place, the right of occupancy is acquired 

by a raiyat occupying a piece of land for a period of twelve 
occupation, yearn except in the case of a raiyat who has already acquired 
the status of the settled raiyat of the village in which case 
no period of occupation of the land is required. 

Wholly or The holding of land for twelve years may be whoUy 

’^^'hoUy after or partly before or partly after the 
ora er c . p^^ggjjjg qJ X ^359 entitle the raiyat to a right of 
occupancy ^ and the Bengal Tenancy Act has laid down the 
same rule of law. ^ 

Ancestor’s ^ raiyat is also entitled to the benefit of the occupation 

occupation, father or other person from whom he has inherited, 

person shall be deemed’^ — according to the Bengal 
Tenancy Act — to have held as raiyat any land held as a 
raiyat by a person whose heir he is Thus in computing 
the period of twelve years required for the acquisition of a 
right of occupancy, raiyats are entitled to add to their own 
possession the time during which the person from whom they 
inherited the land had been in occupation. This is under 
the present law as it was under the old. 

, Whether the land was in the sole and emlmive possession 
oo-sharers. ^ ^^6 raiyat or was jointly with others, or partly jointly 

and partly severally, he was under the old law, entitled to the 
benefit of the possession for the purpose of accrual of the occu- 
pancy right.® The Bengal Tenancy Act also refers to raiyats 


^ Sarada Mitra’s Land Law of Bengal, 331. 

® Eanga v. Abdul — 4 Cal. 314=6 C. L. R. 119. See 7 Bom. 40. 

® Jutto V. Ba&mattee — 15 W. R. 479 j Eurihar v. Biresssar — 6 W. R. 
(Act X) 17. 

* Thakoorani y. Bii^heshur — B. L. R. F. B. 202 = 8 W, R. (Act X) 29. 

« Act VIII of 1885, S. 20 ( 1 ). 

« Act VUI of 1885, S. 20 (3). 

’ Watson V. Sarat^l W. R. 395 5 Nani v. MurariS W, R. 127 1 
Lai V. Solano— 10 Cal. 46—12 0. L. R. 659. 

• Forbes y. Ram— 22 W. R, 51. But see Mahomed v, Ram — 8 B. L. R# 
338* 22 W. R. 52ii. 
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\\\ joint occupation raij^ati holding and lays down 

that when land is held by two or more co-sharers as a raiyaii 
liolding, each of the co-sharers are deemed to hold it as a 
vaiyat and acquires the status of a settled raiyat and a right 
of "occupancy with it.' The mere fact of joint holding by a 
number of persons does not prevent the right as to the entire 
land growing in any one of these joint- tenants or tenants-in- 
(>oinmon.‘^ The status of a settled raiyat is thus acquired by 
a cultivator who has held any land in the particular village 
for twelve years continuously, jointly with others, for tlie 
whole period or part of the time. 

They were and still are entitled to add to their possession Transferer’s 
the period during which the holding has been in the oceupa- possession, 
tion or their transferers, if Wxc^joies were transferable, but not 
otherwise,^ even with the consent of the landlord.*' 

Formerly under Act X of 1859, a raiyat could acquire a Occupation 
right of occupancy by twelve years^ occupation ; whether he «nder lease 
held under patta or not, but this provision did not affect otherwise. 

the terms of any written contract for the cultivation of land, 
when it contains any express stipulation to the contrary^^ 

The question as to the effect of occupation under successive 
written leases for terms of years aggregating to more than Successive 
twelve years, or under a single lease for more than twelve 
years, was raised in several eases and there were conflicting term, 
judgments of the High Court, and the law was ultimately 
settled by a Full Bench, “The whole qiiestion^^ — said Couch, 

C. J. delivering the judgment ; — “turns upon what is the 
meaning of an express stijmlation contrary to the raiyat 
acquiring the right of occupancy. Now, where there is a 
patta for a jived term, no doubt at the expiration of that term 
the landlord has a right of re-entry upon the land ; and if 
the raiyat does not give up possession, the landlord may 
recover the land from him. TTie landlord need not enter 
upon the land, if he does not think fit • he may, and often 
does, allow the tenant to remain in possession of the land. 

I can not consider that the right to re-entry, which arises 
by reason of the expiration of the term named in the patta, 


^ Act VIII of 1885, S. 20(4) ; See Forhee v. Rawi~.22 W. R. 51, 
sotting aside Mahomed y Ram — 22 VV. R. 524=8 B. L. R. 338. 

* Sarada Mitra’s Land Law of Bengal, 330 ; See Peary v, Badhika— 
5 0. Lfir. 9. 

^ Watson V. Sarat—7 W. R. 395 ; Dinohandhu v. Rajn—^ W. R. 522, 
Durgn V. Brinddban—ll W, R. 162 j Narendra v. hhan—22 W. R. 22 = 1 
B. L. R. 274 ; Khirod v. Gordon— 2S W. R. 237. 

* Lai y. Solantg— 10 Cal. 45=12 0. L. R. 459 ; Tara y. Surjo — 15 
W. R. 152; Ryder % Bhwhendra—l7 W. R, 179. 

» Act X of 1859, S. 6. & 7. 
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Effect of 
covenant for 
re-entry — 
express or 
implied. 


Holding over 
after expiry 
of term. 


In case of 
private land. 


can be regarded as an express stipulation that the raiyat 
shall not, if he occupies the land for more than twelve years, 
acquire the right of occupancy even by Section 6^’^ The 
effect of this decision seems to be whether a raiyat held under 
a single lease, or under different leases following one after 
the other, he acquired a right of occupancy in tlie land so 
held by him when the entire period of occupation exceeded 
twelve years, provided there was no eqrress covenant for re- 
enirtj by the landlord at the expiration of any of them. An 
implied covenant for re-entry was not sufficient to defeat the 
statutory right, which could be acquired by a raiyat by 
twelve years ^ occupation-. A mere reservation of a right 
of re-entry on the part of the landlord, unless it amounted 
to an express stipulation by which the raiyat contracted him- 
self out of the benelit of the Act, did not bar the accrual of 
the right. An express covenant for re-entry, however 
entitled the landlord to eject the raiyat at the end of the 
term, but if the landlord allowed the raiyat to hold if let 
the erpiration of the term, of the lease, he was entitled to add 
the period of his occupation under the lease to the subsequent 
period, and it the total period exceeded twelve years, the 
raiyat ac(iuired a right of occupancy The 3k*ngal 
Tenancy Act has laid down that a raiyat acquires the right 
of occupancy by twelve years whether he holds ^^under a laue 
or othenvise^^ that is to say, he acquires the right, 
whether there is a covenant for re-entry or not. And 
nothing in any contract between a landlord and tenant made 
before or after the passing of this Act, shall bar in perpetuity 
the accjuisitiou of or take away, the right of occupancy in 
any land A covenant for re-entry is now invalid and 
is not enforceable. The land may be held under a continuous 
lease or under leases renewed from time to time, but in the 
aggregate the occupation must amount to the statutory 
period^. 

In case of the private lamU of proprietors held by a 
raiyat, we have already seen that the right cannot be acquired 
when such lands are held ^‘under a lease for a term of years 


* ^ Skeov. Ram—l1 W. R. F. B. 62-8 B. I. R. 165, followed in 

Ohotam V. Harish — 17 W. R. 562; Narian v. Mansur — 25 W. R. 155. 

* Mxikhtar v, Brojoiaj — 9, 0. L. R. 144; Chandrahati v. Harington — 
18 Cal, 349= L R. 18 I. A. 27. 

® Ibatullah v. Mahomed— W. R. 114: Mnkhtar v. Brojoraj — 9 
C. L. R. 143. 

" Act VTJI of 1885, S. 20(i) A S. 21. 

Act VIII of 1885, S. 178. 

• Amir Ali— Fmucane*s B. T, Act, 2nd 136» 
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or from year to year^^ * and whether the raiyai hokls under 
o>ie lease or saccesaive leases, possession for twelve years ^‘ives 
him no right. But if the land was not initially let out for 
a term or from year to year, it would seem that twelve years 
oecnpation would confer on the raiyats the right even to 
such lands 

Uthandi, 

So in eases of uibandi, char and diara lands'"^. C/iarand 

Dinm hill da. 

When a raiyat reclaims any waste land he can acquire Waste land, 
ocenpaney riglit under the twelve years rule, but when a 
landlord reclaims any waste land, no raiyat can acquire 
occupancy right in the same during a period of flO years, 
from I he date when the rau/at is introduced, and contracts 
barring the acquisition of the right during the period are 
valid. 

The continuity of a raiyat^s occupation may, however, Dispos.s'ession 
be broken by wrongful act on the part of the landlord, W’ 
such as forcible ouster. In such a ease after the raiyat effect, 

has recovered possession, it; was held that if the eviction 
\yero wrongful, it would not be such an interruption as 
would prevent the raiyat from acquiring the right of 
occupaiioy, but it was for the raiyat to shew that the 
eviction was wrongful Similarly when the landlord 
enters into the land alleging its abondonment by the raiyat 
and the raiyat afterwards succeeds in recovering possession 
of the same by a suit under Sec. 87 of the Bengal Tenancy 
Act, the continuity of his posses.sion is not deemed to have 
broken during the period he is out of possession, and he shall 
bo deemed to have continued to be a settled raiyat, iiotwitli- 
standing his having been out of possession more than a 
year. 

In view of the difficulty under which the raiyats ordi- Presumption 
uarily laboured in giving evidence of the imitinnUy of their 
holding, the legislature has enacted in B, T. Act that if in favonr^of^ 
any proceeding under the Act it is proved or admitted that a raiyat. 
person holds any land as a raiyat, it shall, as between him 
and the landlord under whom he holds the land, be p'csnmed ■ 

ih it he held it continuously for hoelve years, the onus being 


viii of mr), s. no. 

• Masudan v. Qudar — 1 C. L. J. 456. 

• Act VIII of 1885, S. 178 Proviso (i) and (ii). 

' Mahomed v. Jfar — 24 W. R, 324 : Lutifitnnieea y. PulUn — W. R. S. P, 
P. B. 91 ; Badha y. Rakhal— 12 Cal. 82. 

• Act Vm of 1886, 8. 20 (6). 
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on the landlord to establish the contrary ^ Evdi where 
the possession of a land for 11 years prior to the date of 
enhancement of rent is proved there is a presumption of 
possession for VX yeai-s^. This works no hardship on the 
landlord for it is always easy for him to prove when the 
occupation began and thus to rebut the presumption. 
This presumption applies to a proprietor’s private land as 
well as to ordinary laiyati land^ This presumption can 
only arise in the case of a raiyat who has other occupancy 
holdings in the same village^ when tliose other occupancy 
holdings are held under the same landlord^ ^ and does not 
ap[)ly to the occupants of char and diara lands'*. 


(tit) Holding We have already seen that under Act X of 1 859 and 

mine land, if VIII B.C. of 1869 the acquisition of the right depended , 

AcTx oT* possession for a period of at last ticelve years of the 

1859. sa pe plot of land, in other words, it was necessary for a 

raiyat to have been in occupation of the same land for the 
statutory period of twelve years, before he could acquire a 
right of occupancy''. His possession must ordinarily have 
been continuous for 12 years over the whole of the land in 
respect of which the right was claimed and the fact that he 
was in occupation of different areas of lands in different years, 
would not entitle him to a right of occupancy in the ivhole, 
unless it was proved that he had a right of occupancy in a 
portion, and the parties intended that the additional lands 
also should also be impressed with the existing rights in 
respect of the original lands of the holding And the 
right could be acquired only in the particular piece or pieces 
of land held and cultivated by a raiyat for the required 
number of years. That is to say, the raiyat who cultivated 
or held the same land for the statutory period acquired a 
right of occupancy in th >1 land and no other, whether he 
was resident of the same village or not, and if he took up 
fresh land in the village, the fact that he had some other 
land in the village for more than twelve years did not give 
him any right of occupancy in his new acquisition till he 
had held it for twelve years. Landlords sometimes took 
Shifting advantage of the law and prevented raiyats from acquiring a 
right of occupancy by shifting them or changing the lands of 
their holdings before the expiration of the statutory period.^ 


' Act VIII of 1885, S. 20 (7). 

® Rasul V. Ahul — 28 Ind. Gas. 380. 

» Kuldip V. Chatur—S C. L. J. 285. 

* Beni v. Ohafwn— 33 Cal., 444 «4 C. L. J. 63. 

* Amar v. Ba'kshi--22 W. R. 228. 

® SaZtyraw V. PaZafc— 6 O.L.J. 149. 

^ Finucane and Amir Alls B. T. Act, 1st Ed, 119. 
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This devise has been put a stop to by the Bengal B. T, Act. 
Tenancy Act^ under which, in order to become a settled 
raiyat of the village, a vaiyat need only hold as a raiyat 
some land in the village continuously Jm' a period of 
years. It is not necessary that he should continuously hold 
the same land. The Bengal Tenancy Act has thus made a 
material addition as to the means of the accpiisition of the 
right, (except as to JJtbandi, Char or Dlnra lands). A settled 
raiyat of the village may now accpiire tlie right in every 
piece of land he holds in the village, in which he is a 
settled raiyat, even if the period of occupation be rnneli 
shorter than twelve years ^ For him occupation for twelve 
year%, is not necessary. As soon as he touches a piece of 
larid as a raiyat, he acquires an occupancy right in it. We 
'have sufficiently discussed this point and no further discussion 
of it is necessary. But this rule does not apply to the 
ease of Vthandi, Char and Biara lands for which twelve years 
occupation of the same piece of land is requinKr**. 

The land must be ivithin the boundaries of the village, 
it matters not into how many estates the village may be 
divided. But the landlords even now can prevent their 
raiyats^ aecpiiring occupancy rights by shifting them from 
one village to another within their estates before the (iv). Land if 

completion of the statutory period^, should bo m 

^ village. 

The question whether a raiyat can become a settled 
raiyat” by holding, during twelve years, different plots, 
making up the aggregate period in the same village, under 
lifferent landlords, or whether he must hold his land under 
one and the same landlord, has given rise to the some Holding 
doubt He may hold one piece of land for five years, 
another for four and a third for three, and he then becomes 
a settled raiyat” and acquires the right of occupancy in different 
any piece or pieces of land so held by him at or after 12 landlords, 
years®. But from the language used in the section it seems 
that a raiyat holding different plots of land in the same 
village under different landlords for the statutory period 
fulfils the conditions required by law®. 

Formerly, a right of occupancy could be acquired not By custom, 
only by holding the land in the manner prescribed by the 
statute, but also by custom or usage prevalent in the 

Act VIII of 1885, S. 22, 21. 

Bengal Tenancy Act VIII of 1885 S. 180 (1). 

Rampini’s B. T. Act, 4th Ed. 97. 

Rampini’s B. T, Act, 4th Ed. 98. Kuldip v. Cfaihir 3 C. L, J. 285. 

Sarada Mitra’s land Law of Bengal, 326, 328. 

Amir Ali A Finucane’s B, T. Act 1st Ed., 120. 
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By contract. 
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acquired 

right. 


locality. The Bengal Tenancy Act has made a reference to 
such a C'udom and declared that the right acquired thereby 
shall be maintained ^ At present, it seems that there is no 
such special custom in existence. If it is proved to exist 
anywhere in" the Province, such a custom, usage or 
customary right^* not being inconsistent with or not 
expressly or by necessary implication modified or abolished 
by its provisions'^ is valid under the Act and will be upheld^. 

The Bengal Tenancy Act has declared as invalid only 
such which ‘‘ in perpetuity the acquisition of 

an occujiancy right in laiuF'^ or prevent a raiyat from 
acquiring in accord once with this Act an occupancy right 
in land^.” A contract between a landlord and a raiyat 
crealinfj rights in land similar to those acquired by a^ 
raiyat under the Bengal Tenancy Act is^ therefore, valid and 
must be upheld. 

The Act has further expressly saved all such rights 
which had been jrrerumsli/ acqiiired under the old Rent Acts.^ 
Even apart from its provisions, the Courts have gone so far 
as to hold such rights are not forfeited by their repeal, 
there being nothing in Bengal Tenancy Act to deprive the 
raiyat of the statutory right which had been actually 
acquired^, and a contract to take away such right is also 
declared to be void^. 

^ Act VIM of 1885, S. 10. 

* lUd, S. 183. 

3 Ihid, S. 178(1) (rt). 

* Ihid, S. 178(3) (a). 

® Ihid, S. 19(1) 

* Hari v, Narsingh~-~2i Cal 129. Ha&smi v. Govind — 9 C. W. N. 141. 

’ Act VIII of 1885, S. 178 (1) (6). 



CHAPTER IV. 


THE PRIVILEGES AND LIARILITIES OF THE 
OCCUPANCY IIAIYAT. * 

S. 1 . — Piio VIS IONS Regarding Rent. 


(/) Lialjiliti/ to pa7/ rent. 

During- the continiianee ol the rclati()ii«hi|) of land- 
lord and tenant the main duty of tlie ocen[)ane,y raiyat, as 
indeed the primary duty of all tenants, is to pai/ the rent 
■ of his hohliiii^ to his landlord regularly. It was provid(;d 
in the former Rent Aels that a raif/at had an oceiqniney 
i‘i^‘ht in land .sv> long an ke paid the rent- payable on account 
of the same and that the uon-payment of rent rendered 
a raiyat liabh; to be evicted L 

It was, tlierefore, at one time thoujj^ht that, thoui^h KHoct of 
uon-payment of vent did not bar tlie ae<piisition of the rii^ht 
of oeeupancy, in order to maintaii\ tlie rio^ht already 


Under old 
law. 


acquired payment of rent was necessary, so that where a 
raiyat who had Ijeen out of possession for some years sued 
to recover his lioldiiig* but failed to shew payment of rent 
duriiii^ the period of dispossession, it was held that he had 
no subsistini^ ri^ht of occupancy'^. In a later case, how- 
ever, it was held that mere uon-paijment of iHuit taken by 
itself was not sullicient to warrant the conclusion tliat there 
was no subsisting* right of occupancy, although the fact 
that the raiyat had for a long time ceased to cultivate the 
lands, cou[>led with the non-payment of rent, might give 
rise to the inference that he had reliuqimhed the liolding’h 
All these ditlicul ties, however, have dis-appeared under the present law, 
present law ; for under it, an occupancy raiyat can not be 
ejected for non-payment of rent but his holding is liable 
to be i^old in execution of a decree for arrears of rent there 
of^. It is the liability to pay rent that establishes the 
relationship of landlord and tenant, but the actual ])ayment 
of rent is not necessary to constitute or maintain that 
relation and mere non-payment of rent does not determine it*'^. 


' Acfc X of 1859, S. 6== Act VIII of 1869 B.C. S. 0. 

" Jlem V. Chand — 12 Cal 115. 

Nilmani v. Sanatan — 15 Cal 17. 

^ Act yin of 1885, S. 65. 

* Rampirii’a B. T. Act, 4th Ed., 26, and authorities cited there. 

19 
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Rate of rent. 


Id, case of 
Contract. 


Whoro no 
Contract. 


Frosninption 
as to amount 


Fair ami 
oinii table 
rate. 


Prosiimption 
of existing 
rate being 
fair and 
equitable. 


{ii) Rate rent. 

The rak of rent is^ ^eiicpally^ (Ulenniiml hif coniract 
which need not be in writing and, in tin; absence of: a 
written contract, oral evidence is always admitted. If 
a written contract exists it is provable in the usual way. 
Where the contract was enteretl into prior to the passin<^ 
of the ibiiiii^al Tenancy Act, the rent is payable rat the 
contract ratCj if the contract is otherwise valid ^ If m 
contract exists, and if a question arises as to the amount of 
the rent in a [>arfcicular year, tlie rent paid in the preceding' 
year is assumed to be the rent payable during** that year ''K 
The presumption ap[)lies not only in respect of a purticidar 
sncceeding ijeafy vvlien it is proved that the rent was realised 
for the immediately [)reoedin^ year at a particular rate, hut 
also to each HUCceCiUug gear one after another until its 
o|)eration is arrested by proof on the part of the tenant (or 
the landlord) that the conditions of the tenancy have altered 
in the meanwhile Even ibon<;‘h there is a contract, 
under the Bengal Tenancy Act the rent payable by an 
(xujupancy raiyat is to be at a ^\fair and e<fmtatilc rate . 
'I'Ik; landlord is entitled to claim no more, and the tenant 
is not mititled to pay less than what is payable at such 
rate. Under the old law it was held that fair and equitable 
rent” meant not the rate obtainable by competition, but 
the })r -‘r tiling rate payable l)y the same class of raiyats for 
the laud of a similar description and with similar advantages 
in plae(;s adjacent*"’ i,e., the customary or Fergana rate and 
that what was fair and oquital)le dejxjnded upon the value of 
the [)roduce and cost of production^'. But under the B. T. 
Act in the absence of any evidcnei; as to any other rate being 
fair and equitable, there is a as to the rent for 

the time; being payable, (or in other words, tlie e ruling rent) 
fair arid equitable'^ , The existing rent is the result 
of the customs, tradition.s, experience and haggling of all 
the preceding ages and is therefore jiresiimcd to be fair and 
equitable until the contrary is proved. It is for the landlord 
or the tenant who requires the existing rents to bo altered to 
produce evidence to prove that the existing rent is not fair 
and equitable. The presumption in favour of the existing 

' Sarada Ultra’s Caiui Law of Bengal, 33. 

Act VIII of 1385, S. 51. 

’ Rirjahala v. Si isfi— 25 Ind Caa 652. 

‘ Act VIII of lass, S. 24 Soe also Act X of 1859, S. 5=Aot VIII 
of 1809 B.C. S 5. 

: “ Thalvorani Daesi v. Binshiir — 3 W.R. (Act X) 29= 11.4. U. Sap 302. 

» isswr V, K. (1864) M8j UiUs v. Jender—1 W. E. 3. 

’ Act Vm of 1885, S. 27. 
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rent beincj the fair and equitable rent may be rebutted by 
slewing : — {a) that the rent paid by the raiyai, is below the 
prevailing rate, that the avei’age prices ot staple food crops 
have arisen diirinj^ the currency of the present rent, that ted. 
the productive powers of the land have increased by an 
improvement effected by the landlord, or by fluvial action* 
in which eases the existing rent must be enhanced in order 
to arrive at a fair and equitable rent; or {h) that there 
lias been a fall in the averaeje prices of staple food crops 
during the currency of the present rent, that the soil has 
become deteriorated by a deposit of sand or the like- in 
which latter cases the existing rent will have to be reduced 
in order to arrive at a fair and equitable rent within the 
njLoaning of the Act. It is on these grounds alone and none 
otliers that the rent of an occupancy raiyat may be altered 
that is to say enhanced or reduced. 


(m) Presumption as to fixity of rent. 

TVcfiiimption 

In Chapter VIII B. T. Act which deals with ‘‘ General 
Provisions as to llent^' and which there fore applies to oecu- 
pancy raiyafs, it is provided tltat where a raiyai and his 
predecessors in Interest liave held at a rent or rate of rent 
which has not been changed from the time of the Permanent 
Settlement, tlie rent or rate of rent shall not be It aide to he 
increased and to facilitate tlie proof by the raiyat of 
payment of rent at the uniform rate since the time of the 
Permanent Settlement, it has been definitely laid down tliat 
^Mt shall be presumed, until the contrary is shewn, that 
they have field at that rent or rate of rimt from that time 
if it is proved that the same has 7iot been changed during 
20 years, immediately before the institution (»f the suit or 
proceeding’^ under the B. T. Act.'* Thus if the fact of for 20 >-oars. 
uniform payment of rent for 20 yea.rs immediately before the 
institution of tbo suit or proceeding is established, it must 
be presumed, unless the contrary is shewn, that the tenant 
has held at that rent or rate from the time of the 

Permanent Settlements Except where 

The presumption does not arise where the defendant ^‘^igin of 
admits that tlie ienamy commenced at a later date than fhe 
Permaaent Settlement, for it must bo carried back to the 

Ibid, S. 30. 

Ibid, S. 38. 

Act Vir of 1885, S. 50 (I). 

Ibid (2). 

Tirthananda v. Hcnlxi — 9 Cal. 252. 
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time of the Permanent Settlement to make the rent or rate 
of rent not enhaneeablc. But in order to have that effect 
the allegation must be explicU. In other words^ if there be 
no express statement on the part of the tenant that the 
tenancy commenced after the Permanent Settlement, the 
presumption arising from uniform payment of rent for 
'^0 years must be rebutted and the benefit of the presumption 
must be given to the tenants 

Proof of In order to take the benefit of the ])resumption which 

payniontfor the law allows to be raised from proof of the fact that rents 
^0 yeais. oQ years previous to the suit, the raiyats 

can give what is the best proof of non- variation viz, that 
they have paid uniformly for 20 years |)receding the suit. 
Then the best evidence of payment being receipt s, these are 
ordinarily filed to support the plea. When receipts are filed 
not for the entire period of 20 years preceding the suit, but 
some are wanting here and some there in that interval, still 
uniform payment may be proved otherwise for the wanting 
years by other proof and from surrounding circumstances*^. 
It is not absolutely necessary that the Dakhilas should h^for 
20 consccfilive gears before the date of the suit, for it might 
fre(]uently happen that parties, with every right to the 
presumption, might lose one or two of the Dakhilas here and 
there during such a long period ; and it would be manifestly 
unjust to deprive them of the benefit allowed by law, when 
no suspicion can arise of misfejisanco, merely because one or 
two of these receipts has been mislaid or lost, and, where the 
missing dakhilas arc for years about tln^ middle of the period 
their non-appearance should not l)e held to defeat the tenant^s . 
claim to the presumption It is not, therefore, necessary 
that there should be evidence bearing on everg gear of the 
twentg ; it is sufficient if the whole interval is included 
between the limits upon which the evidence bears provided 
that the evidence is such as to lead to the belief that the 
rent was uniform throughout the intervening ])eriod'^. A 
small variation in the jama which was unexplained was not 
sufficient to rebut the presum ptioir"^ . 

Does it apply In a case it was held by the Calcutta High Court that 
to occupancy the presumption of fixity of rent did not apply to 

raiyats? ‘ ^ 


^ Mongola v. Kumudehandra — 5 C. W. N. 60. 

® Elahee v. Uoojnm — 7 W. R. 284. 

® Kattyani v. SundMrec — 2 W. R. (Act X) 60. 

* Rampini’s, B. T. Act, 4th Ed. 176, See authorities cited there. 
^ Grant v, Harshai — 18 Cal. 76. 
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occiipancy raiyats^ and Amir Ali and Finncane point ont*^ that 
this view has been overruled by a Full jieneh according to 
which occupancy raiyats are entitled to the benefit of the 
presimiption as to Ji ity of rent under S. 50 and that where it is 
proved that such raiyats have held tlieir lands at a uniform 
rent for twenty years they should be held to be raiyats 
holding at fixed rates'^ until the contrary is shewxr^ But 
the contrary view ap])ears to have becm lield by Mookerjee, 
J. in a very recenr case'^ in which his Lordshij) observes : — 
Ileni we have a plot of agricultural land held I)y a 
tenant who has })cen unquestionably occupancy raiyat ; the 
tenancy is not trans/crafjle by local custom or usage ; the 
rent has not been altered for a term of 40 years ; and 
the origin of the tenancy is unhiomi. Can we hold, 
as a matter of law, that the only inference legitimately 
deducible from these facts is that at the inception of 
the tenancy the rent was, by agreement of parties, fixed 
in {lerpetuity ? It is plain that the inference as to the terms 
of the original contracit is to bo drawn from the conduct of 
the parties. The only conduct of the [landlord] or his 
predecessor whereupon reliance is placed by the tenant is his 
omissum to claim enhancement of rent for a period of 10 
years. Does such forbearance on Ihe ])art of the landlord 
necessarily justify the inference that the contract of tenancy 
in its incejition, was for payment of rent fixed in perpetuity V 
The answer must obviously be in the negativ(\ The condu ’t 
of the landlord, though consistent with the hypothesis 
that the rent was fixed in perpetuity, is equally consist- 
ent with a very dilTerent hypothesis. The landlord might 
not have sued for enhancement of rent, because in view of 
the amof^nt of rent already fixed as well as the character of 
the latut comprised in the tenancy, n.) further r nt could 
be ligitirnalely claimed. And, in the absence of any 
information about the liistory of the holding or the eonditien 
of the land included therein, we do not know whaf woidd 
1)0 fair rent at the present time or would havu* Ix^en iht^ 
fair rent during years past. In these circumstances, from 
the mere forbearance on the part of the landlord to claim 
enhancement of vent even for 40 years the inference does 
not follow as a matter of course tbat tlie informal contract 
was for payment of rent at a fixed rate for ever. If we 


^ ^ Bajhsi V Jugdip — 24 Cn.l. 152. 

® F'lnncano and Annir Ali’s Bengal Tenancy Aetj Ist Ed., 238 
Bnt F. B. don’t go tho length of deci<ling so far. 

^ Ihilhin V. Balia — -25 Cal. 744. 

* Jagaha7ulhu v. Magnamoyi — 24 C.L.J. 303 — 36 Ind, Cas 884 (Oal.) 
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arc to accede to such a contention we should be driven to 
hold in substance that every landlord who refrains from 
tlie institution of a suit for enhancement of rent of an 
occupancy holdinj:^ does so at his peril, and that his 
forbearance, however just, will raise a presumption against 
him that the tenant has held at a rent fixed in perpetuity 


Occupftney 
raiyat way 
accjuirc 
to fixed rout. 


Occ«ipancy 
raiyat — at 
fixed mio. 


But with all respect to his Lordship it may be per- 
missible to point out that the rule regarding the above 
presumption is lai<] down in Chapter VIII Bengal Tenancy 
Act which dealing with the (jeneral provisions as to rent 
applies as much to oecupauey raiyats as to the other raiyats. 
The reasons which induef?d the legislature to lay down 
the rule holds good with equal, if not much greater, force in 
the case of the oeeiipaney raiyats than in the case of the other 
tenants, and the practical elToet of his Lor(lshi]:)^s decision is 
to deprive the occupancy raiyats of the advantage which 
the legislature has thought fit to confer on them. The 
grounds wliich his Lordsliip has been pleased to state for 
that decision are not ])eculiar to the case of the occupancy 
raiyats. Besides, S. 50(2) Bengal Tenancy Act does not lay 
down a new law but only confirms wbat was held by 
tlie High Court in a series of eases nr ier the old Kent Law. 
And the legislature has always recognised a class of raiyats 
who were known as khnd k<nht kadimi raiyats^'’ or 
occupancy rnii/nls at fixed rales,^^ Even in cases wlierc S. 50 
is not diroetly appliealfle, the court may act on a similar 
presumption if the facts justify the necessary inference. Thus 
where tlie occupancy raiyats proved that tlieir holdings had 
been held at the same rents for |)erio(ls of 27, 57 and 
00 years respectively, and there was no evidence to 
prove that any different rents had ever been realised, the 
Iligb Court was of opinion that on this evidence, apart 
from any presumption under S. 50, Bengal Tenancy Act, 
the court was justified in liolding tluxt their status was that 
of occupancy rniyaU holding at rents fixed in perpefnitjf. 
Oeeii])ancy raiyats therefore ought to bo held to acquire the 
right to fixed rent by payment of uniform rent or I’ate of 
rent for a long period of time in addition to the ordinary 
privilege which the law has conferred on them. And this 
view has also been taken by the High Court in a scries of 
cases noted below The decision of Mookerjee, J. above 


^ See Ahdul y. Malcbnl—22 C. L. J, 22rS^20 C. W. N. 185. 

* Gulab y. Kalanand^\2 C. L. J. 107. 

3 Dinendra v. Tittiram—20 Cal, 801 r Nifynnanda v, Nand—12 C.L.J 
Wy: Na7ida v. 35 Cal 763 = 12 0. W. N. 4S2: Grant v 
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' rerei'i‘cd to was a case in wliieh fixity of reui was claimed 

| ]jv a framfii'ee from an occupancy raiyat. Hut tlio tenoral 
|)n){)ositioii laid down by Ids Lordsid}) refers to sucli claim 
by tlie raiyat himself and is in conflict with these eases. 

But, whatever mi^ht bo the corret view regarding the 
;i[>plicability of the presumption (o the case of the occupancy aciiuire 
viiiyais, there can be no doubt that the presumption, even of 

if it ap[)lies to their case, cannot operate to convert an 
Oixapauej/ raii/at into a raiijat holiling at fixed rafeSj nor ^ 
does it render the tenancy subject to the incidents of aholdinii^ 
at fixed rates, as proscribed l)y 8. 18 Bengal ^renancy Act. In 
the case already referred to the learned Judo'es ol)scrved : — 

‘^fhi; class of ^ raiyatu hohUnij at Jl ed rak.s^ is specially 
,d(‘liue(l by S. 4 of the Act as meanino- b’aiyats holding* 
either at a rent or a rate of rent fixed in perpetuity^; 

in other wonls, the rent or rate of rent miist be fixed in 
peipctnUj at the (xnainmiViinent of tJie tenancy. VV(* entertain 
o’rave doul)ts whetlier this class of raiyat c;in be created 
by the operation of S. 50. All that it says is that a raiyat 
who has held at the same rent or lute of rent since tlie 

time of the Permanent Settlement shall not lx; liable to 
liave his rent increased. It does not .say i hat, such a raiyat 
is a raiyat holding at fixed rates, or that the tenancy shall 
be sidjjoct to the incidents of a holding at lixtHl rates as 
j)rescribcd by S. IS of the Act.^^^ An oceuj)aney raiyat may 
however obtain a grant of lixod rent but, in that case, he 

ilues not tlierelyy lose his right of occupancy-. 11c will 

hecamo an occupancy raiyat at fixed rate. 

{iv.) Enhancement of Rent. 

The effect of provisions stated above is to give the raiyats Protection 
Dractical certainty as to the amount of rent which they may ^romenhun 
he liable to be called on to ])ay at any partitailar (ime. In 
fact the presum |)tiou tliat the existing rent is fair and 
e([idtable, and the provision permitting alteration of it on 
Certain sf)eeified grounds only, constitute the most j)otent 
safe-guards in this Act for tlie protection of the raiyats 
against arbitrary and uncertain alterations of rent.'^ 


ifhinHon — 11 C. W. N. 442. Qulah v. Kalanand — 12 0. L. J. 107 --M 
tb W- N. 884. Diilhin V, Balia — 25 Cal. 744. But Contra in Birendra v. 
22 Ind. Cos. 943. 

^ Bansi v. .7ugdip~24! Cal 152. 

• Ahdul V. Makhul—22 C. L. J. 223=-20 C. W. N. 185 roforriiij;^ to 
j Bhu V. Manmatha- 11 C. L. J. 98= 13 C. W. N. 1025 vide also pp. 1 13-1 14. 
^ See Finucaue and Amir AH’s, B.T. Act^ 143—144. 
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What is ori- 
haiicoinoiit. 


By contract 
or by suit. 


I. 

i*y contract ; 
Under uM 
Uaw. 


Under B.T. 
Act. 


Limitations 


Must be in 
writinii? and 
rogistortnL 


From the above it is quite clear on what ^n’ounds the 
rent ot an oecii[)aney raiyat may be enhanct;<l or reduced. 
Wo now j)rooeed to deal with these. First as to enhancemvni . 
It should he noted that it is only cases of iricram in the 
rale of irnl \w\\\q\\ is (icsij^nated in tlie Act as '^enliancement ” 
of rent, whereas an rncre ae in the amouni of rent by reason 
of itierease in area is not called ^^enhancement” but is styled 
allerniio'i ” of rent. ^ 

To pnwent capricious enhancement of rent wliich was 
rather common in some parts of Benoal, the Ben^’al TV*nancy 
Act debars an enhaiieemcnt of rent paid in money except ht/ 
eoniraet or bjf mifj wiiieh again is subject to limitations 
im|)osed by the law. 

S. 17 of Act X of 185D provided that raiyat a having a 
right of occupancy was not liable to enlianceinent of rent |)rc- 
vioiisly ])aid by l)in\, ex(*(‘pt on some one ot the specilied 
grounds. It plainly did not an‘(‘ct< eniiaficeuient //// 
?nutaal af/reement of the parties. Tliis is am])ly indicated 
by its |)hrascology riz. no raiyal^ having a right of 
oceiij)ancy, shall be iioJjle to an enhancernont of tlic 
n.uit”— that is^ no ocenpanev raiyat can have a liability 
iinjjoscd iij)on him against his wish by tln^ land-lord in 
rosjxad; (»!’ enhamaal rent, '['bis inlerpretation is in accord 
with wliat was generally deemed to be its true scope 
for a long series of years. in fact it bas been 
constantly jissiuritMl by the courts that it did not affect 
eoutractnal onhancenieiit of rent. 

It wjis, indeed, with a view to afford the occupancy 
raiyat a certain di‘gree of |)rotection against improvident 
agreements for enhancement of rent that the Legislature 
enacted Sec. 29 of the Bengal Tenancy Act,- 

The limitations on contractual enhancement are as 
follows. In the iirst place the coiBraet must be in ivritinf/ 
and vegUfererL'^ But when a contract is not provable, 
because it is not in writing or because it is not registered, 
the land-lord is not debarred fro recovering the rent at 
the rate at wliich it has l»een aduaUtf paid for a continuous 
period of not less than ///>w immediately ])receding the 
period for wliich the rent is claimed,”'^ Thus if two 
elements are proved — viz.JIrd that there was an agreement to 


» Saiu V. Kahirnddin-'ZiS Cal. 233 (238). 

« Govi V. Cooh'.- m O.L.J. 422-17 C.W.N. 430- If) I.C. 929. 

Act Vniof 1885. S. 29(a). 

* /6tVi, Proiu'jso (i) See Jfafliim; v. MaH — 25 Cul. 781. 
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pay rent at a rate which is higher than the previous rate ; 
aiul Secondly that the rent has been jjaid at a liigher rate, — 

Hbc inforeiice follows that the requirements of Proviso (1) of 
S. :il) have been fulfilled^ although it is not proved that the 
I whole amount payable at the stipulated enhanced rate has 
f been actually realised by the land-lord from the tenant.* 

In the second place (/>) even when the conditions of (a) (ii) 
are complied with, the enhancement must nof, exceed by wore Not moro 
/h/i hci) amtas in the rnpee the rent previously jiayable.- 
Ihit this rule does not apply to contracts to pay rent at thu rupee. 
rn/fiifurd rates in misi deration of an improve went oifected or 
lo ho elfeetod by or at the expense of the landlord^ and to the Exuopt on 
fjoncfit of which the raiyat is not otherwise entitled. But 
such a contract shall be operative i uly when the iwproveweni "“provenunit. 
has e[fecled, and so lony as it ejisLi ^im\ substantially 

I produces its estimated effect in respect of the liolding, except 
I when the raiyat is cbargcable with default in respect thereof. 
i 1 m otiicr words, to make the tenant liable for an enhanced 
rent for an improvement ii must appear — (a) that it is in 
respect of the holding, (4) that it lias lieen or is to be effected 
hy or at the expense of the landlord, (c) that the tenant was 
not otherwise entitled to its benetit, (d) that it must bo 
.‘leliKilly carried out, (e) that the liability should last only so 
long as the improvement exists and substantially j)roduees its 
tstimaled etfect in respect of the holding in consideration of 
whieli the enhanced rent was contracted for, provided, of 
eomso, the tenant himself has done nothing to interfere with 
tlu' improvement. * The land-lord to entitle himself to recover 
more than the rate indicated above must e.stablisli the condi- 
tions set forth above. ^ Evidence as regards improvement 
'•Ifeeted by the landlord and of the fact tliat enhancement 
was agreed to bo paid in consideration of improvement is 
admissible, although the kahuliat contained no mention of 
^neh improvemeuts.^ And in order to make out a claim for 
enh.iMcement on this ground it is necessary for tlic land-lord 
to comply with the provisions of Sec. 3d B. T. Act.^ 

The rule also does not apply to cases where the Rdeaso from 
nu'yats hold lauds at specially low rales in consideration 
o^t (iratijiy ^ iov iha convenience of the land-lord, a particular 

’ Ganesih v. Lachmi — 23 C.L.J. 209 — 34 Ind. Cas. 783, ^ 

' n. T, Act. S. 29 (2). 

‘ Ihid, S. 29, Proviso (ii). 

‘ IhM S. 29 Prov. (ii). Amir Ali and Finucanc B. T. Act, Isfc 
Ed. 161. 

Ramav. Jof i — 11 C. L. J. 1. 

Provat V. Chimg-^ 4 C. L. J. 320=^33 Cal. 607-9 C. W, N. 62, 

’ Qur V. Keshwar — 1 P, L. J. 76, 

20 
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(3) 

Sottlemont of 
Bonajide dis- 
pute as to 
rent. 


Distinction 
between 
whore initial 
rent known 
and where it 
is disputed. 


cro/), such as indigo. If the raiyat agrees to pay enhanced 
rent in order to free himself from that obligation, thcj above 
limitation, would not affect the contract.^ But an agree- 
ment to pay an enhanced rent in case the tenant raises a 
particular crop is not protected by this rnle.^ 

There can be no miirad for evhnnceweod of rent unless 
both the parties to the contiWd are agreed upon one point, 
namely, that there is to be an enhancement of rent. This 
does not necessarily imply that the parties are agreed as to 
what is the amount of rent actually payable !)efore the 
enhancement. It is thus clear that the operation of S. 29 
may fairly he limited to a case where there is actual coiitrnel 
for enkancc^ncnty which cannot ordinarily take place where there 
is a bova-fide dispufe, that is a serious claim, honestly made> 
on the one hand and honestly repudiated on the other, 
as to ike ’Od payafde. Such a dispute may be the result of a 
controversy as to the area of land, or the rfde of rent at 
which it is held, or both these elements.'^ 

This limitation as to enhancement of rent by contract 
docs not, therefore, apply in the case of a contract by which 
the rent is adjusted or settled in a case of bona-fide dispnfe 
whether as to l/ie rate of rent or as to the area of the land 
comprised in the teaaucy.^ The amount of rent annually 
payable may vary not only with the rate of renf but also 
with the area of the land comprised in the tenancy Air/ 
there is a distinction between a contract for the enhancement 
of rent when the initial rent is knowuf and a contract hy | 
which the rent is adjusted or settled in a case of hona-fili^ 
dispute as to the amou .t of rent,^ which may arise from a 
dispute either as to the rata of rent or as to the area of the 
land comprised in the tenancy, — and in those latter cases 
the limitation provided above does not apply. ^ Thus an 
agreement embodied in a hxbnli'ft to pay a certain amount 
of rent entered into by the raiyat as a settlement of a dispute 
as to the nature and character of existing rent, or in other 
words what had been the amount of rent ])ayable, and to 
avoid further litigation is not an agreement to enhance 
within the meaning of S. 29 Bengal Tenancy Act.^ But 


1 Act VIII of 1885, S. 29, Proviso (iii). 

“ Vrovat V. Chirag, 4 C. L. J. 320-33 Oal. 607 = 9 C. W. N. 62. 
Batu Y. AfrtwwcZra— 21 C, L. J. 325-19 C. W. N. 321. 

Kedar v. Manhulra—ll G. L. J. 106. 

« Ibid, 

« Provnt V. Chinig-^ll C. W. N. 62=33 Cal. 607=^4 C.L.J. 323. 
’ Meo Y. Ram— 18 Cal. 333. Nath v, Damn-^2H Gal. 90. 

I Bee 4 above. 

» ^eo 7 above. 
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a hihdmt executed by a tenant in 1‘avonr otliis land-lord 
jtroiiiiyin^ to pay fuliire rent at the ral>e which contravenes 
ilie provisions of S. *21), lb T. x\. is void if an a alter of fad 
I {here was no eJidimj dUpuie between the parties as to the rent 
l-ayable. ^ When it is shown what the defeiulau tbs previous 
rent ^vas there is no sueli dispute as takes the ease out 
of the limitations of S. 29. A kafyuUai executed by AvojVling 
an oceii})ancy raiyat at an enhanced rate of rent of more 
than two annas in the rupee, although exeeuted in <^*onsidera- 
{ ion of the avoidaince of dringcub conddiioM in a previous 
Ira^c is twid.'^ 

A contract to pay a rent enhanced by more than two 
nnnas 'in the rup|)ce, except in the cases above provided for, Sucli contrnct 
is ri)id in ioto and nob voldaUe''^ and such a contract is not 
seeeraole in character so as to ]ustity the Oonrt in makinii^ 
n dcere(' to the extent allowable by law, that is, to allow so 
iniuh of the enhanced rent as does not exceed (he two annas 
in (he rupee. ^ 

The land-lord of an occupancy raiyat cannot recover rent 
.'il..llie lateat which it has been [laid for a continuous [leriod paymoni for 
of not less tlian three years, imn'ediately [)reeedin^ ilie fchroo years, 
period for wliieli tlie rent is claimed, if such rate exceeds 
hy more than two annas in the rupee the reni previously 
j'jiid by the raiyat. The proviso (/) does not control clause 
(1») of S 29.*''’ Thus continuous realisation of rent at 
an ille^'al rate is of no avail to the land-lord when he seeks 
(he assistance of the Court. 

Tlie m/yos* of proviuj^ that a kahnliaf contravenes 
provisions of 8. 29 (1)) lieru^al Tenancy Act is upon the 
((•iiant.^ In order to attract the provisions of S. 29 of the 
b. T. Act it is ueces.sary to shew that there was an enhmee^ 

< /y/ of rent, and for that purpose it is necessary to 
picad and prove what the rent was jnior to the contrad,'^ 

Ihit when it is .shewn what the tenant-dofendanCs rent 
^vas, the onus lies upon the plaintijff-Iaiid-lord to justily the 


' Moniudra v. Upendra 0 C.L.J. 343 = 30 Cal. 604. 

- Vrobnt V. 0hiraj~4 C.L.J. 320=33 Cal. 607 = 11 C.W.N. 02. 

•’ Ibid followed in Manindra v. Upendra — 0 C.L.J. 343 = 36 

^al. 604. 

‘ Krifdodhone v. Brojo — 24 Cal. SD.'j followed in Ihid. 

'* Bepin V. Kristodhone-l C.L.J. 10 B\B. = 32 Cal. 395=9 C.W.N. 266 
ovorruliin?. Mathura v. Jfttft— 25 Cal. 781. 

Najar v. Kahatnan — 23 C.L.J. 580. 

^ Lwhmi V. Ekdc8um.r-^13 1ST. 

Kunji V. Baj — ^11 Ind. Coa. 940. 
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to dofoafc 
S. 29. 



cnbaricemeiit claimed in contravention of S. 29 (I)).* 
And if the land-lord relics upon the principle of Boua ful 
(lupHte^^ lie mu.st establish satisfactorily that circumst{iiHH.s 
exist which render the provisions of the statute inapplicaljh*. 
I'he recital contained in an agreement executed by a teiiaMl 
are not conclusive upon matters affected by tiie instninu nt. 
It is obligatory upon the landlord to g\\e. indei)eniknt eridi:nix 
to shew that there was a ■'ona jlde dUpade in existence at tlic 
time of the execution of the agreement, the settlement 
whereof would take the case out of the provisions of S. 
29. If it be shewn that the origin and incidents of a tenainy 
are unknown, the view may very well be taken that then 
is a bona jide as to the amoiit of rent. Jhit the 

mere circumstance that the tenant claims lliat the rent is so 
much, while the land-lord asserts that it is otherwise, does not 
conclusively shew that there is a bonajld.e dispute us 
to rent.‘^ 

The provision of S. 29 (b) applies not only to 
contracts executed at the time of the enhancement but also hi 
contracts executed Home gears before. Where a Kabulml for a 
term of years begins wilh a tabular statement which shews tlx* 
rent to be Ks. 57-1, out of which Hs. 17-2 is remitted for sow<: 
uiiej'plained reason and the remaining rent is fixed at Rs. 40-2 
for the period of the Kabudaty and contains a stipulation 
that at tlie end of the term the tenant shall take u 
settlement at the rate of Rs. 57-4. Held — that the rent 
might have been Ks. 57-4 but the kabnliat itself exempts 
the raiyat from paying this sum, and the sum |.)ayable by him 
was only Rs. 40-2. The practical elfect of tlie Kabnliat ' 
that at the end of the term the rent of the raiyat is enhanced 
by considerably more than two annas in tlie rupee the sum 
which has been payable by him during the term. Tlie 
Kabuliat is therefore a colourable erasion of the statute — a 
device by which the landlord is able to enhance the rent of 
the raiyat contrary to law and is not enforceable.^ In 
Kabuliaty it was stated that the rent of the holding wui' 
Ils. 23 odd, that Rs. 14 odd was to be kept in abeyance, and 
that for three years, the tenant would be liable to pay Rs. 80. 
At the end of that time, he was to take a fresh settlement and 
execute a fresh Kahidiat, and if he did not do so, he was to he 
liable for rent at the late of Rs. 23 odd. After the expiry of 
the period, no fresh settlement having been taken by the 
tenant, the land-lord sued for the rent at the higher amount. 


^ Manindra v. Upendra—9 C.L.J. 343 = 36 Oal. 604, 

^ Uam v.Oohil — 12 Ind. Cas 689. 

^ifahamayo v ICwHore— 180. L. J. 502=180. W. N. 736. 
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rent being delined as what was lawlully 
p.'iyable in money, the amount payable during the iirst 
ilu’ce years ol* the tenancy was lls. 8 odd j that if 
at the end of that time, the land-lord desired to realise 
lent at Es. 'Z'd, that was an enhancement of rent, tliat tlie 
f^tipulations in the Kahidlai were a uiere device io defeat the 
provisions of See. 2!) of the B. T. Act, and that the land-lord 
was entitled to decree for rent at Us. 8 odd only.’ 

But wliere a Kabnliai exeuted after the 1>. T Act came Allowncc for 
into force whicli was to liavo effect for three years, the amount 
of rent was stated to be Es. 19 odd, but it was provided that a id, t payable 
ihijiit ifiahakuh (deduction) of Es. 10 odd was to be allowed till 
the end of the term, but that on the expiry of tlio term, the 
UxW jama of Es. 19 odd was to be |)aid, and the land-lord sued 
upon the kahuliat to recover arrears of rent for tlu’ce years 
iil'ter the expiry of tlie term at Es. 19 odd, but the tenant did 
not set up any case that the doenrnent was nevf v intended to 
be acted upon, and noUiing in regard to the conduct amongst 
thenmlves was jilaced by the parties for <letermii\ation before 
the Court, lletd — u})On a construction of the tliat the 

suit was not for enhancement and that S. 29 B. T. Act was 
no bar to the recovery by the land-lord at the rate claimed.'^ 

It is open to the })arties subject to the j)rovisions of At;ro(‘tii(^iif 
8.29 B. T. Act to come to an agreement to the 
tliat for a certain number of years the tenant would |)ay 
at a [)rescribed rate, and the years following at a higher rate. 

But where the increased rate of rent is not the ])roj)er 
consideration for the occupation of the land by the tenant but 
is intended to be enforceable only if the tenant dt'faults to 
execute a fresh kabiiliai or claims an oceu(>ancy right in the 
land, the agreement to pay the enhanced rent is consequently 
rather in the of a penalty ie, intend(‘d not to be 

enforced but only to be used as a threat to <*onipcl the tenant 
to execute the kabnliai and is not enforceable in law.'^ 

S. 29 B. T. Act clearly implies that the land held by the Addihon of 
occupancy raiy at remains unchanged, the only is new land 

in ike amount of money rent paid by him in respect of the boldmg 
land comprised in his holding. Where the rent is 
assessed for excess land as also for new lauds taken by 
the Jtenant and one consolidated rent is assessed for Consolidation 
all the lands, there is in essence a new holding created and 
no question arises as to the enhancement of rent payable ^ 


» Khitish V Ihd. Cas. 878. 

» Jiomea v Gofam— 19 C. W. N. 867. 

* Mir Y Karu^lS 0, L. J. 96*21 Incl cas 443, following. 
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by tbc tAinaiit. Whether there lias been, in substaiice a new 
hol(linj 4 * created, in siipercessioii of the original holdinji;’, 
a question which must be answered witli reference to ihr 
eireinnstanees of tlie individual case; iiie matter is one dl 
srd)stanee, not of form ; the coui't must determine whether u 
now holdin<>' has been created, lhoU|»'h it may include tln^ 
land of the ori<^‘inal holding*, or whether the parties h.ii! 
reccnirse to a eolourable device to evade the provisions of 8. 
:!y. If the court comes to the eonelusion that a new boldiii^ 
has been eonstituted by tlie mhdanlial addition of new lami^ 
to ilwfic (f the original halding^ S, :^9 Iras a|)plication to the 
new fionsolidaled rental. Thus, wlnu’e five biiJ'has of new lands 
wen.‘ added to the orij^inal seven bi;^has and a consolidah^d 
rent was settled ]\v a new eon tract, a new holding* was clearly 
created by that ie.stniment, and the new rental is plainly not 
an enliancement of the original rental.^ 

Splitting up Where the land is lield under several latid-lonh joinil// 
int*o executed ddsU.iixi> Kahdiat^^ 

ariii (lisiribu- differeul landdonk by wliicdi they undertook to |)ay to 

tion of rout them a mucdi larger sum than what they used to pay, as the 

over the the same as ladore and as no now tenancy 

was ertniicd, the Kahahat contravened the j)rovisiony 

of tS. :i0. Thus if A holds 1(5 bighas under X and \ 

for Rs. l() a year, the maximum eidmueemont to whicli 

he can consent is its. t. IF he executes a freslj Kafjulial 

in favour of X and agrees to pay him for his share 

of the land more than Rs. 9, the agreement is void.- 

If the total rerit remained mialtered its didriljnliou bg 
agreement (f pa rim over dijfereni pareeh of land did not eon- 
^?tituto enha?]cemcnt within the meaning of S. S59 11 T. Act. 
Thus, wlu*re the defendant held under the plaintiff and his 
co-sharcs one Imkling for which lis. 80 was annually payable, 
but subsequently there was jjurtition among the superior 
land-lords and the consequence was that the disputed laud 
fell into the share of the plaintiff and by agreement of 
parties Rs. 16-4 was fixed as tire fair rent payable in respect 
there of, but when this partition and distribution of rent tx)ok 
place, the rent of lis. 80 was not enhanced from Rs. 80 to a 
higher sum, though Rs. 7 payable as annual rent in respect 
of this land, there was no enhaucenient in contraventiou 
; ^ ::.,.of Sec. .. ■ - v. 


' itfo V. Fahuddi^-22 C L.J. 81 : sue also Taramfini v. Snfatutla’^22 
I^ni.^Cas.•864.. ■ 

» UqJ v. MziMi-n aiJ. 80 . 

Mmshan V. 20 C,lt 328. 
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S. 29 applies only whore the holding remains rons/anf. 
Thus where a holding was originally held joint! by si'voral 
lonants and by mutual agreement of the parties some lands 
w(*r(‘ occluded from the holding and tin* remainder was 
divided into several parcels one to be held by each and a rent 
was lixed for each, the original holding was split up into 
s(‘\'('nd new and distinct tenancies. Conseipiently, no (juestion 
can arise as to the effect of S. 29 on the transaction.^ 

A claim for addition rent on the ground that the t('nant 
had converted pasture lands info uvahie lands and that by 
eontratft between tlie parties and by local custom such lands 
were liable, to pay more rent tiiau pasture lands is not one 
for enbanced rent under S. 29. 

Enhancement under the section means enhancemcmt of 
the same kind of rent. Thus the con version of nukdi into 
Hhaoli^y or the cask rent into renl in kind'^ cannot 
be regarded as an enhancement within the meaning of 
the section. For the conversion in these cases related 
otdy to the ■wfulium by wliich the rent was payable, 
Hut the addition to money re nt hy pady rent the value of 
which exceeds the proportion of 2 annas in the rupee is 
within tluj mischief of S, 29.^' And where an ocenpaney raiyat 
held lands at a money rent and subsecpient.Iy executes a 
Katjidiat hy which lie agreed to hold the same lands at a 
fi (ul produce rent or in lieu thereof a certain sum of money 
wdiicdi was far in es'cess of wiiat is allowed by law, it has been 
iudd that there was a violation of the jirr-visions of S. 29 
lb T. Act. For the practical elTeet of the K huU at was that the 
original rent was increased under the cloak of a comint tlon, 
and there was no mere cliange of form Imt an enhancement 
of rent under a false description,^’ 

The provisions of S. 29 IbT. Act govern the relations 
between the co-sharer landlords and the ttmants just as 
they govern the relations between sole land-lords and their 
tenants.'^ 

Under the B, T. Amendment Act special provision 
has been made against agreements or <K>rn[»romises 
filed before a Court or Revenue OiRcer which, if embodied 
in a contract between land-lord and tenant could not be 



' Nnzk y, JyoiMra—22 0AjJ. 88 . 

" Bameshmr r. Kmchm---l QAj J. i 

V. 

* OoUmi V. Bdnarasi -IR OMJ. 7 
Kkhori r. 87 Cftl. U 

« Tamp v. Kalip^dn-22 OX.J. 635^!«34 InU. Cns 97. 
’ Brt-m y. Skadaski — 10 CX.J. 87. 
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enforced under the Act. Thus it is provided that wiiere anv 
agreement or compromise made for the purpose of settling a 
dispute as to rent payable is filed before a Revenue Officer or 
in Court, the Revenue Officer or Court is recpiired, in order 
to ascertain whether the effect of such agreement or compro- 
mise is to enhance the rent in a manner or to an extent, not 
allowed by Sec. 29 in the case of a contract, to recortl 
evidence as to the rent which was legally payable immediately 
hofoi'e the period in respect of which the dispute arose. Arni 
the Court or the Revenue Officer is not allowed to give offeci 
to any agreement or compromise, the terms of which, if th(‘y 
were embodied in a contract, could not be enforced under this 
Act.^ This enquiry is obviously contemplated in a case where 
the agreement or compromise has been made for the purpose of 
settling a dispute which the Revenue Officer (or court) would 
be called upoi to decide on the merit but for the agreement or 
compromise. These rules therefore do not apply to a ease 
wdiero the contract between the parties has been made before 
the settlement proceedings or suits In the opinion of Mr 
Justice Rampini apparently the rulings as to the effect of 
agreements entered into wdth the object f)f settling disputes 
as to the rent payable have been set aside by the am meml- 
ment'\ Ibit with all respect to his Lordship it may be 
[)crmissil)le to point out, a.s has l)een held in the ease 
referred to, that such agreements do not come within iiie 
moaning of agreemeni to enhance under S. 21). 

Enhances The grounds uj)on which the landlord can enhance htj 
Tuenfc by the monoy rent of the occupancy raiyat are given below. 

The is that the rate of rent paid by the raiyat is 
Rate^ofront the prerailiag rate paid by occupancy raiyats for lands 
bolow pro- of a similar description and with similar advantages in the 
vailin^^ rate, same 01 * ill the neighbouring villages, and that there is no 
sufficient reason for his holding at so low a rate'* 

Tlie pievailing rate in Bengal is a historical survival of 
the cM. pargana rate. The basis on which it rests is practi- 
cally the axiom that, under the ancient common or customary 
law of the land the land-lord w^as entitled to enhance the rent 
* rate. of any tenant up to the customary or m/c for the 
class of laiKl held by the tenant, unless there were special 
reasons why he should hold at a lower rate. The 

V Act Vin of 1885 as amended by Act f of 1907 B.C., S. 109 B. 
and S. 147 A. 

3 Bat'd, y. Mamm1ra^2l C. L. J. 326— 19 C. W. N. 32. 

* Rampini’s Bengal Tenancy Act^ 4tb Edition, 130 : Manintlra v, 

9 C. L. J. 343. 

*"Act mn of. i886,:s.3o. ; 
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piTSuniption was that all laiKl should bo hold at the ens- 
toiuary or usual nite whenever such a rate was 1‘ound to exist, 
but elaborate enquiries made vvlioii the B. T. Bill 
was under consideration, shewed that except in special 
fraets, paYgann^ or customary or unilorrn soil class 
rates of any sort had ceased to exist. ‘^Tlie prevailing 
uite’^ was however still retained as a ground of enliancement, 

[or what it was worth. 

xVt first there was no definition of the expression pre- Moaninyof 
YdilliKj rate given in the Act, and the Civil Courts and the 
Revenue Offieers, being by law bound to confiiui their 
enquiries and comparisons of rates to tlie same village, a 
(loeisidn of the High Court declared that a prevailing rate was 
}id an average ratey but the rate actually paid and current 
in the village for lands of a similar <lescription with similar 
advantages,^ and the view taken by the Special Judges 
general ly was that a prevailing rate was a nui/onn rale paid miyats. 
fg/ a wagorily of the raiyats for lands of the same class in 
the village.*^ The interpretation so ])iit rendered it inopera- 
tive in practice as a ground of enhancement. 

I’o remove these diflierdties, without at the same time Now 
endangering the interest of the tenants by making an average r|, 

rate a prevailing rate, thus rendering it possible to level 
all the lower rates up to such average rate, while maintaining principle. 
all the higher rates, however in excess they may be of the 
average rate, when the Act was amended an entirely 
<lilfer(‘nt and new axiom was propounded as the basis of the 
jne vailing rate, namelij ^ the fact that a tenant without 
suilicieut reason pays a lower rate than his fellows is a most 
just cause for eidianeeinent,’ and S. 61A which was added was 
based on tlie axiom. Under it there is no question of a 
historical survival ” — no pargana rate in the sense of a 
rate that is actually prevalent By it the area for com- 
parison of rates has been enlarged while an attempt is made 
to define what is meant by prevailing Now iljc 

rates to be determined is the rate of land in the same or in 
neighbouring villages.® 

The legislature abandoned the principle laid down in the 
rulings of the High Court already referred to the effect that 
^ ■ ' 

^ Shital y. Pramnna — 21 Cal. 986. 

Statements of Objects and Reasons of the Bill of 1898 to amend 
B. T. Act. 

ITiuucane and Amir AH’s B, T. Act, 1st Ed. 177. 

^ Statomonts of Objects and Reasons of the Bill of 1898 to amend 
B. T. Act. 

* Act VIII of 1885 as amended by Act 111 B, C. of 1608, 6. 30. 
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the prevailioj^ rate is that paid by tlie mnjorifjf of the raiyals 
in the village and prescribes that tlio high Ht of {he rales at 
which and tlio rates higher tluin which the nufjor porlum of 
the lands of any area is held, may be taken to be the })reva,il- 
ing rate. This is a m*w departure in two n\spects, viz, 
(a) that the prevailing rate is now defined not witli referenexi 
to the o/' /w//rt/.v paying rent, ))ut witli reference to 

the qnarUilf/ of land for which rent is payable ; and (/y) that it 
enables the highesi of rates in the ascending s(rale of rates, at 
which and at the rates higher than which the inajor portion 
of land of a similar description and witli sirnihir advsuitagi's 
in the same villagt; or in mdgbbouring villages is hehl, to be 
taken as the prevailing rate ; so that in time all lesser rales 
may be raised to this rate‘. The 'prevailing rate, a,s dolimxl 
in S. dlA, may be a rate that is paid ordy by a single fief f 
being the rate at which and above wliich the larger portion 
of tl) e land in the area taken for comparison is held. The 
area and not the number or proportion of the tenants who hold 
at a given rate is to bo looked to in di.‘termining tlie pre- 
vailing rate. To take an extreme eas(', if the area selected 
for com])arison were lOO .///V/o/.v and oO Highas wera lield by 
a single tenant at 2-8 and 1 Uigha at Us. 2 per Bigha 
while the remaining 49 Bighas were held by tO tenants 
at Rs. 1-8, still Rs. 2 would bo the jirevailing rate under 
^MA, as the larger |)Drtioii of the area, 51 Righas is held, 
at that and a higher rate.-' 

Facility of It is also said that under this detinition a’ prevailing 

(oihanocraoni. svould always be found where rates exist at all and that 
its eifects would be to greatly fasdlUate the enhaneement of 
rents ; i)ut as rents were known to be alreaily too high in 
certain districts, power is taken by (Jovernmont to with- 
hold the o|)eration of the definition from any district or 
part of a district. In order to guard against all the rates 
being levelled ii]) to the maximum rate, by manipulation 
ol; new prevailing rates from time to time, it is provided 
that a prevailing rate once determined shall not be liable 
to enhancement excejit on the ground of rise in prices. 
Where it was I'omid that there was no prevaiUmj rate, and 
rate. *’ raiyats, except in a few isolated eases, holding 

similar land in the village pay rent at mirying laks, and 
do uot pay one uniform rate, it has been held that there is 


* Itampini’s Bengal Temncg Act, 4th Ed. 143. 

^ Pinucunc-Amir All’s TIT. Act, Ist Ed. 177. 

^ Statvniontti of Ohjecta uiul JitiaHoii.s of tUo IJiU of 1S08 to anioiid 
B.T. Act; Act VUl of 1885 tiu amended hy it, S. 51 E, 
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HO rule which prevenis the Co\irt from taking under such 
circurustaiices tlu‘ loincfif rate as the prevailing rate Where 
tJicre are diffemil kinds of Imuf and the majority of temmts 
holding lands similar to those of tlie defendant paid a higher 
rate, the higher rate was held to })0 the prevailing rate/’ 

The ado|)tiou of the lowest rate as the prevailing rate, if 
the* landlord does not object cannot be challenged l)y his 
tenants/*^ If the rents of similar holdings in tin* neigh- 
honrhood have been fixed in contravention of 20 of the 
Act, tliey might b<^ excluded from consideration in suits for 
enhaneement of rent/*’ ,, 

As is well known, each village has lands of various amst 

descriptions, with jiarticular names indicative of their crop- 
yielding ca})acitie.s ; some lands are better situated tlian the 
otliers. In judging, therefore, of the pn; ailing rate the 
(k>urt or tlie Otlieer called upon to didermine the ((uestion of 
exhancement, has to bear in mind the ([uestion of similariU/ 
hofh in {he charaekr or descrifdiou of the Imuls lield by the 
i-aiyat and tlie rei>dive advarifages of the lands. The |)oint 
fer (h'tormiiiation however is a (piostion of fact. ’ 

Rules are given for dotenniuing enhaneement on this years 

ground.'"'’ The rates for ///rcc years immediately 

])rior to the institutiou of tin* suit must be lalcon into consi- 
deration and it must 1)0 shewn that there is a snhslaniidi 
dijfereii.ee hetwi'cn the ra.te paid hy the raiyat and the 
prevailing rale found by the Court. It is not every slight 
difference that would warrant a sum for enhancermmt. The 
rate to be considered must be ^\(/euerall?/ paid ihiii to 
say, paid by tlie ma jority of tlie oecu[)ancy raiyats/’ 

In Ihvngal and other plaoe.s, raiyats belonging to the 
higher easles sometimes claim to hold land af special rales **■ 
of lent ; often as a matter of fact, tJfiHto raios. 
'd lowed to hold at favoiiralile rat(?s, and unless it is proved that 
hy local custom caste does form an element for cousideration, 
the caste of the raiyat would not be taken into oonsidera- 
lion in determining the rate payable by him. Such local 
eusiorn must be applicable to a class, or, to use the phraseology 


' AUjv.naghunaih~\ C. W. N. 310; Ram v. .Rahii -n C L..T. 483 
^<‘0 llamar v. Ajur—Z2 Incl. Cas. (KM. 

” Afangni v. 6Vo~-l C.W.N. CLXXIX. 

Nabin V. Kulo-U 0 W.N. 914 {Semhle)=^37 Cal. 742. Lalit v. Hit> 
rcrrian-lS C W.N. LVI. 

* Finncann jind Amir Ali’s B/F. Act, let Ed, 170. 

" Act vm of 1885, S, 31. 

" Act VTU of 1886, 31 (a). Finncatie and Amir All’s B.T. Ant, 1st Ed. 

177-178. 
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of the Act, a *Sleseri])tion of raiyats.^’^ But such rate 
ou^ht not to be considered in determining^ the |)revailino* rnto 
to b(^ paid by the majority of the raiyats.- 

Rates may liave increased within a certain area in 
' consecpience of mprovemenls effected by tlie landlonl. 
These are exccjffional rates which cannot bo re^^arded a:- a 
tost foe determining the ordinary prevniling rates in il,(‘ 
villat^e or in the neii^hboiirin^ viliaj^es.*^ 

If the rent is not separately allocated to the different 
classes of land comprised in the Imldino-, the (‘ourt can (h^al 
with the area of each class separately and arrive at tin? total 
rent to be paid l)y the raiyat.'^ 

Whore the court considers that the prevailinij^ rate 
cannot be satisfactorily determined without a local eiKpiirv 
it can appoint a Revenue Ojfieer as Commissioner for that 
purj)ose.^ 

Before awarding enhancement, the Court must also find 
that “ there is no siij/icumt reomu shewn l)y the raiyat 

for his holding at so low a rate.^’ Suflicient reason for 
raiyats^ holding at exceptionally low rates would seem to 
be that they hold the land on reclaming or Jniigalbim leases 
or have reclaimed the land ^ or that they belong to class- 
es of raiyats which, in accordances with local custom, is 
allowed to hold land at favourable rates of rent ^ or that 
they may hold land at favourablL‘ rates in consideration of 
their growing s|)ecial crops for the landlord^ or for rendering 
him certain services. 

The second ground is rue in the average local pricu 
of staple Jood crop^ during the currency of the present 
rent.”-’ A rise in the vulne of the produce which include*^ 
other value than money value ^ ’Mvas under the old lawn 
ground for enhancement, but at present it is a rise in the 
price ^ that is to say, money value. A rise in the ]>riee must 


‘ Finneano ami Amir Ali's H. T. Act, 1st Ed. 180 and Act Vllt nf 
1885, 8. 30(c). 

UidS. 31(c). 

’ TftidS. 81(d). 

• IbidS.Sllf). 

“ I6id S. 31(5). 

• AV V. Jfo i-2 W. R. Sp. (1884) Act X, 75; CMdhri v. Oonr- 
2 W. R. (Act X) 41): Pnrmiitiminda v. Paddcmfirii— 9 W. R. 3«4S ; Sure- 
miidari v. Golum — 19 W. R. 141 ; Hara v. lanmujai — 9 Cal. 60.5=12 C.Ij.K 
257 

* » Aot VIIF of 1885, 31 (g). 

Ibid 20 Prov, (iii). 

» Act VIII of 1885, Sec, 30(b). 

Kent Commission Report, 37, 
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ilow be of cropsiy and not any special crops ^vown by ib(‘ 
iMu.it, c.g, jute, snijr-arcane, betel-leaf, t(d)a(u*o and tlio like 
uhieb reijnires particular aitention and invo]v(‘s .special 
,»x}>enditnrc, and tbe |)rices ol wbieli, if for export, may 
jluetnatc with the 11 net nations of foreign markets, and ean- 
init therefore furnish a safe test for jnd^’inij^ of the ability 

flic raiyat- to pay enliancod rent. Under the former law 
also s]>eeial crops w(‘re not taken into consideration in .set- 
tlin< 4 * rent. ‘ Where in a certain area t?co sf a pie food crops 
:ire <^rown on all the lands, in decreeing’ enhancement, the 
!fiea!i or averajjje of the increase of the prices should he 
into consideration Under the old law it was Indd 
that the increase in the value of the ]>roduee must 1)0 an 
increase in its nahiral arul usual value in ordinar// j/cars ; Av( 
the accidental and exceptional prices of a. particnlar gear 
eonsiMpicncc of drought and scarcity, could not bo treated 
as a measure by whioli rent wa.s to be adjusted ; - and that 
f lit? increase must be a permanent one ; that is a stead jj a.nd 
normal increa.se, and not one that llnetnatcs in a violent and 
uncertain way and is affected by extraordinary causes not likt^ly 
to last.'* 1 he ]>resent Act also refers to ^ arcrage ^ pri(H‘s and 
llie above conditions therefore hold ^ood as much now. 

In sottlin<^ the rate of enliancojnent under 'J' 
lb d\ Act, the (^ourt must have reii^ard to tlie nature of the 
la rut in which rent is to be assessed, if it is an n])-l{uid tln‘ 
priors of the n])-laml staple crop must be considenMl and 
whil(! if it is low, the prices of the low-land staple crop must 
be considered * . 

I^rovision has now been made for the pre]>aration of price 
lists of tlie market j)rices of staple foo<I cro|)s which thus 
facilities tlie ascertainrnent of its rise* for piirpo.ses of en- 
lianeemeut and the local (Tovernment is (^ivem power by 
rule to determine what are to be deemed sta|)le food crops 
in any local area 

S. ^30 B. T. Act refers to a tenancy where th(‘ remt is 
solely ])ayable in money ami it does not apply to a tenancy of 
which rent is paid partly in cash and partly in kirnB*. 

The Court is bound to look to the price list so preparenB*. 

^ Finneano and Amir All’s 13. T. Act, 1st Ed. 172 : Jtampini’s Ditto 
Ath Edf 137. 

^ Bhagrath v. Mahsnoj^-S W. R. (Act X) 34. 

^ Thakurani v. JUcsHcssur — B. L. li. 9 F. B. 326 W. R. (Act X) 29; 
Barihar v^ Ajuri^ 22 Ind. Gas. (K)4. 

* Sajiwan v. Oidah I P.L.J. 409 —.35 fnd. Cas. 67.S. 

" Act VTII of 1885, B. 39. 

'■ Priyanath v. Tar ini — 24 C.L.J. 373 — 35 Ind. cas. 018. 
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Rules are o*ivcn for deferminino- enlianeomeut (d 
•rent on lliis o-round.’ TJiidcr Aet X of 1851) if, 
heen lic^Id that ilio old rent must boar to tho iiuueastd 
rent tlie same |)roportion as the former valm; of 1lic 
j)r(Klueo of tho soil, ealcnlatod on an avera.oe of 5 (vi 
5 years next before the date of the allc.<j^e(l rise in vahit', 
bears to the ])resent value. The rule of j)rop<)rti u 
tlnis onuneiatc'd was vae^ne and indefinite, while the ])(‘ii(Ml 
of tim(‘ iiulioatt'd for ])urposes of comparison was nuKh 
too short. Nor did the rule take into aeeonnt; any inen'nse 
in tlie cost of production. Those del(‘ets have now been 
remetlied*^ Fird, the court has ordinarily to take into consi- 
deration (hM.'ennial periods for juirposes of eoinparison, which 
siionld bi‘ rn ircli) didind and siiordd not even ])arti;dly 
orn'lap (;jieh otlnn-^ ; Ri'candly^ t he rnh* is ap|)licab]e to money 
r(*nts ; and Ihirdlt/, a deduction of one-third of the excess 
over t]u‘ last avera-uje* is mandatory to cover probable inereas(' 
in th(^ <‘ost of production. '^' 

Tin* tiiird ^Tound is increase in the 'prudndire power of 
the l.und h(‘ld lyy tiie raiyat on account of imju’ov(nnenl 
elTeeted by, or a,t. the exjjonse, of thi‘ landlord during* the 
currency of the ju’csent ixuit . or “ by lliivial action,’''' 
This i^ronnd of enhancement is sul)divid(Ml into two, vi:,, 
laiidloivTs improvement and Iluvial aidion, which alone, in ilu' 
opinion of the frarntu's of the Act, “can })rini 4 ‘ about an 
inereas(‘ in the productive powers of the land so as to justify 
an enhanceuK'iif of rent.^^ “All other (xisos ”—-it was said 
“ s(*em to resolve themselves into 
canals, in which the landlord will 
imjn’ovement of jirices, or else info 
(lovin’nimmt or by the raiyat/^' 
independentlij of the raryaVi^ own 

old law also re(juired thr‘ increase to l)e “ otlnu-wise than In’ 
the a{ 4 ‘i‘ncy or at the expense of the raiyat.^’ 

The onus of showiny^ that the productive j)owers of 
th(^ land had increased indepemlently of the raiyat’s a.^ency 
is on the landlord.^ 


eases such as railways or 
^•et Ids onhaneemont by 
imjirovernents effected by 
The increase must be 
»yvnvy (i/id erpeoue. Th<‘ 


^ Act VIII of 1885, S. ,82. 

* Thnhimni Dassee vd^Hhoshur---^ W.K, (Act; X) 20-B.L.R., F.B. 

'* Finucauc aiul Amir Ali's B.T. Act, 1st Ed., 18f). 

* V. Nillmrani-~\l C.E.J. 380. 

' Acr VI 11 of 1885, 8. 32, uiid 3 ;i})(;ve. 

•’ Ihid, S. .30 (c) & (d). 

’ SolcctiotiH from Papers relating to B.T., Act (1880) 415. 

* l»oo/.in V. WoUon-~9 W.H. lUO. 
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f No ciilianceineiil can l>c i^raiitod undca* tins rule iinlt‘ss Hulrs for 
tlir ]'ii 4 )roven)ei)t by t lie hindlord is rf(}i>iU:rai^ (iotonniniii/^. 

Hides are i^nven tor deU-rininiiii;- Hu; ainoiint i 

, 1 • 1 .1 • i‘ 1 1 i • • t^iilianetjuuuir, 

.iijuiiu-eiiient idamied ou tins ^•round. In tkifernminiir 
ihc sumo tJni Court sbal! have rei>:urd to:— (u) tlu* 
iiicmiso in the jivoduotive powins caused or likely to be 
riiiised by the improvement. The ^•rouiid is not restricted 
to increase alinnihj Iml the claim may be based 

(Ml llie likdihi^od of increase, whicdi, however, must not 
1 m' liyi'iufbrticiil but must })e cnpahle of io^ordohumo I with a 
fair dej^'reo of certainty ; (4) tlu‘ cod of the improvement 
;uul the cost incurri'd bv the raiyat /e/* nididntj i(. In some 
<':ises the cost of making' an improvement may be t rillin'^', 
in others the raiyai may liave to incur himself considerable 
expense in makino' use of it. So eitlier the one or the other 
Ml- both of these circumstances will have an impm'tant bear- 
iiey in determinino^ the amount of enhaiUM'menl ; (e) the 
rciil and the copocdtj of the fond lo hear a fiujlior 
rent. For the rent may be too liioh and inspiti* of the 
iinpi'ovemeut, tlu; land may not bo ca.pal)!i‘ of ])earint»' an 
iiictease in its bui'den. IN'im wlu'u a decree for enhaneeimmt 
oil this j 4 ’round has been obtained by' the landlord, the tenant 
ur !)is successor in interest (svho may lie (*ilh(>r liis heir or his 
assi^'nee in case tlu* holding* is transfei’able) is entitled to 
ieconsid(;ration of the same in the evmit of the iniprovenient 
>'i:auaj} to jirodnce the estimated elTect, or, if the cll'eet was 
'>r a prosjiective character, not producinj^- it at alb- 

The enhaiuaunent i^rauted should include a, sum in 
addition to Uk: /‘v/cre.v/ |)ayabh3 upon the cajiital spent l»y (he 
l;mdloi-d for the improvement. The enhancement a;L;‘reed 
it'< by the ti'uant may be taken prinia- fade as liis own 
'’ dimate of Avliat would be fair rent under 8. ,‘h) (e), and llu; 

Fnur; may well ado])t thisas tlie basis for a decree, till at any 
''de, the tenant shows that his estimate was erruneou.s.'^ 

( 2 ) 

Increase in the productive power of the land due to Dun to fluvial 
f >’nal ctiou is also a fijrouiul for enhancenumt. Fluvial 
;^^‘ti()ii iiK;|udes a chan<^e in the course of a river rendering* 

^nio'atioo from the river ])racticable when it was not so 
H>‘viously.‘^ The Court shall not take into account 
’*f>y increase in productive power due to it which is 


\ Act VIJI uf 1S85, S. aa (a). 

Act V^lll of LSSo, S. aa : Amir Ali & FinucunoK U/J'. Act, l.st Kd., 
ISS, 

■ (f finish V. Ijiwhtni — 2a C.b.J. 20t). 

^ Act VIII of 1885 S. 30, Explanation, 
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inenjly Icnijionu'fi nui! r.asnnlA . linlti is <;»'ivon as to tlii' 
jonoinil oi‘ oiilRUU't'nu'iit on tliis i^roniul, Altbou<j;li ilio coiiit 
may t:nhanc<‘ Mio ront to snrli an amount as it may ilvnn 
lair a-nd (‘(juiiablo, Urn aAnonnt innsi; in no case give to the 
laiMllord more than one-half of tJie value of the itel 
inereaseiin tlui produee of ilie land’'.- 

Even wlnm the landlord hecomes entitled to an eidianeo- 
ment ol* rent for any of the above reasons, to ])revent hard- 
ships to the raiyat provisioms have been made empowering 
Court to direct t lat: tin* etdiancennmt shall be f/ni/lml, iliat 
is, yearly by degrees for any nnml)er of years not exceeding 
tivo.'^ And when the rent has once been enhanced no 
suit For enhaiuuiinent will be enti*rtaiiU‘d unlhln lijlcc^ 

And in no ease can an enbaneement be decreod which is nn<li:/, 
the oirenmstanees oF the ease unfair or tneiiuilafda^' 

The enhanced rent can eont inne otdy w hm(j a.s i/tr 
iuiprorrmml onMr, and mUhinhallf/ prodnem Ufi cfiliiiialril 
(‘Ifrc/ in respe(d of the holding and a time must (jomi* wdieii 
rent would have to be reduced to the original rate. It is 
open to the tenant at a Future time to establish that llic 
rent should not l^e dc'creed at the mdianeed ratr*, beea-use the 
iinprovement either no longer exists or does not substanti- 
ally produce tin* estiinat(id elTect in respect of the holding. 
It is obviously just that- if the improvement has ceased to 
exist /■;/> ;Mr// only there should be a eorrespoiuling rediietion 
in the enhanced rent.^' 

Under the old law and under the present the raiyatV 
rent could also l)e enhanced on the ground of an increase in 
armt of the land Field liy him. This jiroperly s{)(*aking is not 
a. ground of enhaneement hut is a. (?as(‘ of alteration of rent 
and will be dealt with under that head. 

8iiit; for enhaneement of rent on the grounds sjieeilied 
above must be brought by all the landlords, and cannot 
proei'od at tlm instance oF some only of the fractioiud 
cosharers. S. 7 of the Act does not apply to the 
enhancement of the rent of an luidlrideA uharn of a hold- 
ing.^ A farmer or an ijardtr when there is no 

IbiM, S. a4(rt). 

ll)id, S, 34(t.). 

ibid, S. 36, 

Ibid, S. 37. 

Ibid, S. 35. 

Oam'A V Lachini — 23 C.L. J. 201). 

Gopnl V, U>nesh. ~n Ci\]. 61)5; JhiAiri v. II hn 2 C. W. N. 

U-25 Cal. 1)17 : al.so Act VM! of 1885, S. 188. 

lluribitl V. Tfishnuddm — 2 C. VV. N. 680. 

Varya v. Goiafc -23 W. It. 228. 
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i^lij)n]ation in hia lease precluding liiiii from so doin-,^ 
a tiiiidii widow wliethor suing as widow of her late husband 
or as guardian of her minor son- may bring such a 

s'lit. 

In a suit to enhance the rent of an occupancy raiyat, t'OiiH foo. 
tlu‘ amount of the fee payable is com])uted accoi’ding to the 
amount of rent of the land to which the suit refers, payable 
for the year next before presenting the plaint/" 

A decree for enhancement, if [nisscd in a suit instituted Dsttoriom 
in the lirst eight months of the agricultural year, ordinarily 
takes elfeet from the eommencemo?it of the next agricultural 
year ; it passed in a suit instituted in the last lour months mToot. 
ol the agricultural year, it ordinarily takes (^ITect on the 
emnnnmcement of the next year but one following : but a 
later date may for special reasons be lixt'd by the 

C(Mirt.^ 

I'he rent of an oceu|)aney raiyat cannot bi* enhanced lyy 
tlie auetion-[)urehaser at a sale of an estate sold for arrears E«talo l‘oi 
ol ( I overnment Revenue. The Revenue Sahj l/.iw jirovidcs soroaiH «>C 
tha} nothing herein contained shall entitle any such pm-- 
chaser to enlianee the rent of any raiyat liaving a right of 
'‘cciipaney otherwise than in the manner preserib(‘d by the 
law ior the time being in force. Thu matter has been 
discussed more fully in a previous cbapier and further 
treatment thereof is uiineeessaiy. 

Ill the ease of arrears of rent being duo from ptilifl or 
<»ther dependent la/uqH or tenure.s, the law at lirst provided for 
the of Uum iyuhj whkJi^ by the title-deeds or established a,rearH of 
usage of the country, loerc iro nf crablo by sale or otherwise, laaii. 

It did not, however, in express terms, say whether they were 
to be .sold free from or subjed to iucfmbnt/fces^ which might 
have been created b/j the forme r holder The Adam Kegulation 

8 and 1 1 for the first time, laid down that on a mite held 
^^ioler dfi raieHy they were m\i\ free from all incambranees that 
‘uight have accrued upon them by the act of the defaulting 
juoprietor or his representative.s or assignees, unless the right 
ul making such ineumbrauces should have been expressly 
vested in the holder by a stipulation to that effect in the 
v>ritteii engagements under which they might have been 

‘ D Ilf <ja V. Jain firam--~2 P. C. 

‘ Surja V. Hemanta — 20 Gal. 408. 

ActVTIof 1870, S. 7(xi). 

* Act VIII of 1885, S. 154, 

® Act XI of 1850, S, 87, Proviso as explained by Sand v, Adoian— 

31 Cal. 725. 

® Keg. VII of 1799, S. 15, cl. 7. 

22 
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hold.” lUit it protected iiie leiuuxMjt* 
or resident and hereditary cnltivators” and all (jona li:!r 
enj^ai^einents made with Ihein Iw- the late incumbent (tlic 
former ]>ro[)rietor) or his re])resentativ(‘” for rents whioii 
were as hiu^h as were dcmandable at the time such enii^aL;‘i'- 
ments were eontraeded.” But it was not at that time, expressly 
stated wlujtlier on sale hjj mil) other proees.s, the tenure 
similarly sold. And conse^jiiently Re;^. 1 of 18^0 was [nissrii 
to fdojir up tlui doubt, wdueh provuled that whether tlie sale 
was made under the provisions of the A-^fam lle^'ulation oi 
under the summary })r(K‘ess autboilsed by the i^eneral 
Rej^adationsy the sale \va.s subject to S. 11 ot Rei^. Vlll ot 
181 i). Still the law \vas eontiiKHl to tlie tenures ot tlu^ 
nature deiined in 8. 8 of Re^‘. Vlll. This was tlie state ul 
the law when Act X of 1850 was jiassed which incorporated 
all the previous law on the subject in respect ot tenun's of 
that description. There was, ho\vever, no law in force hy 
which lennrcii other than time ahore deHerihedy that is, 
tenures which w'orc transferable by the custom of the country 
could bo sold with that effect. This omission was supjdii d 
by x\et Vin of 1865 B.C. which enacted that all tenim's 

s) ld under its provisions were to bo sold free from all 
incumbran<;es, but subject to the proviso wiiich was in the 
same words as that enacted in Rejj^. VIII, S. 1 1, Cl. 8.' 

Thus it appears from what is stated al)ove that thou<]jh on 
a sale of a tenure under the provision of the llew’ulation Vlll 
and other connate law the auction-])urehaser did not 
ae(piire the rii^'ht to (‘ollect rent at a hi^lier rate than was 
demandahh‘ without estahlishinii;* his I’iii^ht to do so by a 
rei^nlar suit in a Court of Justice, this protection, as it 

aj) [)ears from the laii<»’ laii^e used, extends only to the reudnd 
oecnpanei/ roiijii.tii who can be includetl wdthin the term 
kasht raiyats, but not to the non •resident raiyats of the 
villai»’e, wdio may liave acquired occiij>auey right in respect < ; 
their holdings in that village and wdio w'ere fornuuly 
distinguished from tlie khi/d kas/il raiyats by the name of the 
pai kasht raiyats. 


{iv), liednxdion of rent, 

Uoducticn ot Fi’om the grounds given by the Act entitling the 
reni. landlord to claim an enhancommit of the rent follow the 

converse grounds wdiieh give the raiyat the right to seek 
for a reduction of his burden. The old law recognised three 

^3 

' Shahahoodeen v. Fidteh—1 W. R. 200 F. L. K. Sup. 6‘16. 



KEOIK'I'TON OK KENT. 


171 


o rounds on wliieli a raijai could obiain a. roduclion or Grounds 
ivjjatcrneut ol* rcn<^ viz: — (</) diminution of tbe area, by mider old 
(lihivion or otherwise, {b) a decrease in lh(‘ value of the 
produce or of the j)roductivo powers of th(‘ hind, arising* 
i'roin causes beyond the power of tlie raiyat, (c) wlnui the 
.piantity of land held by raiyat ])rov(Hl by measmoment to 
he less than that for which the rent is paid. 

The distinct terms of S. oS Jl. T. Act make it ([iiite Undor 
(dear that a reduction of rent cannot be claimed on tlu'se law 

nroiinds under the present law A 

Now the ground for claiming reduction of rent () ^Detonon 
that the soil of the holding has, without the fault tioo of soil. 
(?f the raiyat, become permanently df^ivriorafed by a 
dej'osit of sand or other specilic cause, sudden or gradual.- 
The deterioration must lie of a pemanenf or lasting 

cdiaracter. It cannot be said that a det(?ri(>ration is not. 

])Crmanent oi)Iy because bf/ (ftr aji/dicaf n>n of iuijdhtl and 
v/'/// its r ufsn miyht be vemored, A liberal inter|)retation 
should be put upon the word ^ penunneullf and tlu‘ 
w.u’d construed with referenc(5 to existing conditions,'^ 

Thus Avhen a piece of land gets covcre<l with sand, the 
deterioration is permanent wit ft nfmour fo c.m7///// (vndilionSj 
for no hiunati l)eing can tell when it may j>I(‘ase a higher 

power to cause the river to wash away the sand again 

or to deposit fresh earth upon it, and the ease of an 

alisolutely vague and uncertain event like this is even 
stronger than t))e example given above of the a])|>lieatlon of 
hiunan capital and skill. The more vurctiain fhe resnH the 
more it must he lield to come witliin the nu'aning of tlie 
word femanentd as construed with referene(‘ to (‘xisting 
conditions.^ It does not matter whether the deterioration is 
by a sudden cause or has occurred but it must be gradual. 

itilhoul the fault of the raiyat. If tlie detiu'ioration was 
occasioned by the laches on the pait of the raiyat himself, he 
would Iiave no right to relief under this section.'"' 

The secoud ground is that there has been a falf not due (2) Fall in 
to a temporary eansuj m the averaye local prices of Maple I'l’icc. 
food crops during the currency of the present rent.'' The 
explanation of this ground will be found from what has been 
already said as to the opposite ground for enliancement. 

^ Finucane and Amir AIi*a B. T. Acfc, 1st Ed. 102- 100, 

“ Act Vril of 1885, S. 38 (1) («) 

’ aauri V. Rcihi—'ZO Cal. 570. 

* Kriithva v. Vala1idhuri~~‘22 C. Ij. J. 42. 

‘ See Mansur y. Harvey — 11 W. K. 201. 

" Act VIII of 1885, S. 38(5). 
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(3) Hcrii An occui)ancy raiyat cannot sue for a reduction of rent 

Iiighor than exct'pt Oil OMO of the i^rouiids specilied above. He therefore 
rate no”'" eannot sue to liave his rent abated on the unround that it is 
grolinll. liujhef ih(niih(r But neither could he do so 

under tiie old law. ^ 

(4) Dofiriency ^ tenant may also oldain a reduction of vent on He' 

u'round of a ilcjicirnrtf ])roved to exist /'// tk area of ji«s 
tenure or holdin<i^. But this jiroperly is a case of alteration 
of rent and will be discussed under that head. 


(/’). Alferalion of reui on allerafion of area, 

Altovatioii In 'rii(‘ /piantity of land included within the raiyat's holdiiug 
nroii. |,e afteralj that is to say, be increased or diminisherl 

from various causes, and it is but meet that the rent 
payable for tlie boldinj^ sboiild also be aUered i,e. enhanced 
or mheed accord imj^ly. The B. T. Act lias provided foi’ 
sucli a eontin^eiiey. 

hicreaa/' in IrADil iu eiteefts of the area for wliich the rent is previoiisl}' 
jura, may i)n paid may Ixi acquired by a tenant — («) by eneroachnfe?il on 
iCtotc'}? waste or unoccupied land of the same estate belonjrin^' 
immt landlord ; {h) by alluvion \ or (/*) by encroachment on 

the lands of a ihird person.- 

1 . Oi) laud Possession by a person will be pnjsumod to be held in 
of landlord, his own right and adversely to the true owner. . But while 
a tenant, taking advantage of his position as such, takes 
possession of lands lielonging to his landlord not inclnde<l 
in his holding, the presumption is that such lands are added 
to (he tenure and form pari thereof for the heneft of the tenant^ 
so long as the holding continues, and afterwards for the 
benelit of his landlord, unless it clearly appears by some 
act done at the time that the tenant made the eneroaehment 
for his own benefit.^ An encroacliment, therefore, made by 
a tenant from tlie adjoining waste of his landlord is prima 
„ faeie made by liiin in his character as tenant and is presumed 
his benolit. made Jvr the benefit of his landlord A 

A tenant, who is in })ossession of land which docs not 
form part of his original holding can be sued for the me and 
occupaiion of such land,^ The tenant must be treated as 

' Bohan v. Bheh^2l W. R. 404. 

Finucaiio and Amir All’s B. T. Act, 1st Ed. 247—248, 246. 

^ Gooru V, l3sur—22 W, R. 246 followed in Esuhai v. Damodar — 16 
Bom and 552: Mathu-Vaklcoo v. Orr — 35 Mad 618, 

* Ishan V. Ramranjan-~~2 C.L,J, I2o (135) ; Bimidra v. Lakshmi^-^O 
Ind Gas 896. 

« A&dwi V. Rnjendra--n C.W.N. 635. 
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;i i]f the new hrnd^ apart from his ivnauejf in respect Knoroached 

nj' (he original holding. ^ It is altoo-eilier :i 

jind tlie ri'iit t hat would he assessed on tliat laud wonlil l)e 

new rent in respect of (he new holding.- It was lield in an 

earlier case that when lands have been encroached upon and 

added to the tenure, the tenant^ if liis tenancy is permanent 

or he has a rigdit of occupancy, cannot he ejeeted from them 

while the tenure lasts, hut when the rent is adjusted these 

lauds might be brought into calculation.'* Ibit this view 

l)as not been accepted in a later oase.^ 

"While a tenant is hound (presumed) to treat that Landlord’s 
which is an encroachment as held hy him uiifhir his land- opUon to 
lord, the landlord is not hound to treat the land on which 
liis tenant encroaches as held under a 'enanepy but itis 
<»j)en to him to ie])udiate the relation and treat liim as 
a trespasser and to evict him as sueh.^' 

lUit it does not follow that heevuse the landlord has May be 
this option he can treat the tenant as a trespasser at any EMioppnd. 
time after having exercised his o])tion in treating him 
as a, tenant for some tiine.*^ 


Rut though the landlord may, if he chooses, treat 'ronant bus 
him as a tenant in res}>eet of the land eneroaelied upon, 
the tenant has no sueli right to compel the landlord «. 

against his will to accept him as a tenant in respect of 
that land. 


It is open to the tenant to indicate at (ho time he Advorso 
eneroaehes that ho intends to hold the eneroaelied lands by 

for his own exelnsive henefit and not to hold them as lie ^ 
liolds the lands to whieii they are adjacent ; in this event, 
the landlord, though willing to treat him as a tenant, may 
be driven hy an ascertion of hostile title, to a suit to eject 
him as a trespasser. No doubt, as a general rule, the 
intention of the tenant to make an encroacliment for bis 
own benefit; must be shewn at the time tidtcn the encroach- 
ment is made, but a snlsequent severance of the encroach- 
ment from the demised premises may have the same effect, 
if brought to the knowledge of the landlord, although if 


Finucane aud Amir Ali’s B. T. Act, 1st Ed., 275. 

" Gooroo V. lssur~~22 W. R. 24^. 

^ Naddinr v. Meajan—lO Cal. 829. 

* Gopal V. Lnkhirani — 16 O.W.N. 634; Ishan v. liamranjun — 2 C.L.J. 

® Prahlad v. Kedar — 26 Cal. 302. 

« Kho7idkar v. JRo/imi— 4 C.W.N. 508. 
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3. 

Aocroiion. 


the landlord is allowed to remain under the belief lliat the 
encroachment is held as part of tlio tenancy, the tenant; 
may 1)0 (".v/o/y/W from denyin<^ it. ^ The tenants’ possession 
of the lands encroached upon can only commence to bo 
adverse when a title adverse to the landlord is asserted, ‘or 
the landlord becomes aware of the encroachment." Vb'n* 
ifon-pni/mntf of mil for l!^ years by a tenant does not 
eon vert the tenancy into adverse }>ossession.‘^ It must y 
shewn that there was not merely possession, but such 
possession was witli notice to the landlord and was known by 
the parties to bo a trespass. 

The tenant may encroach upon either the neighbouring’ 
land of his own landlord or upon that of a fkird partu. 
In the latter case, he makes the encroachment for hin laini- 
lortPH knfif and not for himself, and bis landlord is entitled 
to additional r(‘nt for the land so added to the subject of 
the tenancy. '' In this case also the same presumjdion 
ariso‘s as in case of eneroaehnKmt made on the adjoining 
lands of his landlord and the same principle governs tlie 
relationship bctwi'cn him and the tenant. 

Formerly there was fx eonlliet of rulings as to whether 
a tenant had any right in land which had accreied lo k's 
Unuimij, But th(‘ matter has now been set at rest by a 
Full Bench decision in which it has been ruled that a 
raiyat who has a right of occupancy is entitled to hold 
Imuh accreted to his j(dc as an increment to it.® The 
inennnent is to be regarded as part and parcel of the parent 
jote and the landlord cannot treat it as a separate tenancy.*' 
As to the landlord’s right to rent for such land so added 
to a tenant’s holding, it w^as held under the former law that 
he would only be so entitled, provided the tenant was 
liable by his engagement or by established usage to such an 
inci’ease of ront.^ Now a tenant is, of course, liable to pay 
additional rent for such land except in the circumstances 
specified.^ The accretion should be assessed at the same 
rate as the parent holding. 

‘ Birendra v. Lryfeshuii— 30 Incl Cas 896. 

- Waliy.Tola — 3 Cal 597 ; v. Ram — 2 C.L.J. 126 ; Taran v. 

Ganendra—\G C.W.N. 235. 

^ Prem V. Bhupcn--2 All 517 F. B. ; Rnmjo v. Ahdul—i Cal 314; 
Paresh v. KasJn — 4 Cal 661; Sec also DarZota v, A'ny/ma— 7 Bom 34i 
TaraeJniran v. Samser — 3 Mad 115. 

* Uhhna v. Banta— 13 C.AV.N. 698. 

^ Ganr v. Bhola — 21 Cal 233: 

" AslfYinwZla v. Mohini — 26 Cal 739. 

I .Regulation XI of 1825, 4 cl (1) ; Ram/nidhi v, Parhati^G Ctil 823 ; 
Ohulum V. 7 Cal 479 : Brnjendra v. Upendra-S Cal 706, 

® Act Vril of 1885, 8. 52(a). 
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In claiming additional rent tlie landlord would Iiavo Eroof of 
t(j shew that the lands lield by the tenant were in land. 

>j/' (lie uukIs orlijinallu lei out to l lieni in con.‘^e(juenre of some 
eiieroachinent or soine alluvial increment, or that the j)r<?vi- 
ous settlement was made on the basis of a measurement 
and the rates ot* rent as apjdied to the area then <!eter- 
niliH^d, while on a fresh measurement made by the same 
liuii^th of measure, it has been jound that he is entitled to 
receive additional rent which by eareles.sness, or nei^lect or 
SI vine other reason lu' liad hitherto lost .^ Consec juent ly, tlm 
landlord must estalilish the ardi for whieli reni, fms hnnn previ- 
oesJjf paid by the tenant; he must ne.vt establish the ;»v> 
mil area held by the tenant ; he is then entitled to claim Whcro n ut 
additional rent in re^’ard to the excess area,- If it is 

established that the oriijjiual letting' was md wilh rcfercnee 
(o area at all, but was a Iciling at a {lump) consolidafal rent spociiieti 
for lands within specified [welLdefincd and ascerlained) IjomulMric's. 
boundaries, the holding bein^* su[)[)osed to contain a rerlain 
number of highas, and it should afterwards be found, on 
measurement, that the area expressed in llighas (or what- 
ever the denomination may be) is more than was sujiposed, 
it is manifest that there is no excess area for which the 

tenant is lialvle to pay additional rent, the rental agreed upon 
being for the land included within the boundaries, whatever 
the nominal area may be, and no additional rent can be 
claimed, unless it is shewn that the tenant is in oeeu[>ation vvIh‘i’o rent, 
of land situated outside the bonndaric^s ])roseribed. If how- .m ftR'd with 
ever it is proved that the orig-inal rent was sett letl ^’‘‘toroiu'o to 
refci'ence to the (juantity of land let out, as wliere land is 
lot at a eedidn. rate and the area at the time of 

lettinjL^ is found to bo a certain number of Highas, it mani- 
festly is not a ground for alteration of the rent, that the 
nember of highas has afterwards been found on measure- 
ment to have increased or decreased, unless the measure- 
ment was made by the same standanl and by the same 

method. In such a ease in onler to entitle the landlonl to 
claim additional rent, he must, in the first place, prove 
wliat the original area was. If it is found that Uie tenant 

is in occupation of a larger area according to the same 

measurement the tenant .would be bound to pay addi- 
tional rent in respect of the excess land in his ])ossession.'^ 

Hut a tenant is let into occupation of certain (pnanlity 
of land for a certain lump rent or at a certain rate of rent, 


^ (honri V. Reily — 20 Cal. 571). 

^ Srinihas v. Ramchandm — 14 C.L.J. 14(5 = 15 C.W.N. 021. 
'* liajkumar v. Ramlal — 5 C.L,J. 538. 



PliOViSIONS llKOAllDlNa KENT. 


Quosiioii 

ilepontis ii|)()ii 
intention of 
parties. 


DiflieiiUy of 
landUml in 
provinj^. 


Evcdence 

thereof. 


170 

and if ho afterwards acquires more laml over and ah()V(‘ ' 
what was originally let, the surplus is fhe excess area aiul 
the tenant is liable to pay additional rent for it ; 
while a tenant is entitled to a reduction of rent in ilw 
contrary case. Thus a landlord is entitled to addition;)! 
rent when he shows — (a) what the qnanlil^ of land was 
the inception o/‘ the tenmey : (^) that the rent was aettln] 

with reference to the are<( : (c) that no coimdulatcd rent/or 
the entire area let out was settled : and {d) that the 
quantity of land held at the time of suit is iii of 
that orKjinalljj let ont^ 

It aj)pears, as observed by Coxe J., that the whole 
question in one of intention of tlui parties ap[>licalde to tJa; 
tenancy before the lina.1 measurement. If the landlord . 
originally intended to let and the tenant originally inteiuhnl 
to take such-and-such a piece of laud or such-and-such 
a holding, be the number of biphaa whnt it may the I’act 
that the area proves to be larger than what was originally 
stated would not entitle the landlord to additional rent. If 
however he intended to let and the tenant intended to tjiko 
so many biyhaf^y be the actual piece of land whal it may^ the 
landlord will be entitled to additional rent wdien the 
tenant has proved to hold more biyhaH than w^re originally 
let to him. No doubt when a piece of land with detinite 
boundaries is leased there is );)Ienty of authorities for 
bolding that the description of foundaries will prevail over 
the statement of Ihc area, and tlic landlord would in all 
eases have the burden of proving that the settlement was 
witli reference to area alone.”- 

this class of eases,” as pointed out by Mookorjec 
J., tlie chief didieulty of the landlord is that he is 
not able to establish the area for which rent has been 
previously paid by the tenant. Recitals in documents like 
leases and rent-receipts arc by no means conclusive to 
prove the area previously held by the tenant ; at any 
rate before a comparison could be made between the area 
previously held and the area at present found to be in 
occupation of the tenant, it must be shewn that the measure- 
ment on the two occasions was made according to the same 
standard.” But wlien it has been proved by measurement 
by the same system of measurement and under the same 


^ Rajknmnr v. Jiamlnl — 5 C, L. J. 538. 

^ Akbar v. Him— 16 C. L. J. 182. 

Srinihas v. Ramchandra — 14 C.L.J. 146 = 15 C. W. N. 921 j eg. 
Goiiri V. Reily — 20 Cal. 579 : R-ajendm v. Ohnnder — 6 C.W.N. 318. 
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(■oinlilions, ibat tlio tcnaul is a. lari;A‘r mmilMn- oi' 

l)h}hii>< or a iarorr (juantity oi land limn la* lias beon 
j)r(‘viouslv bor, il shall noi bo noeossaiy Tor 

fho landlonl to prove or point out Wm^ pa rl 'a^iiluv jihilx whieh 
the tenant has atapiired in excess^ wliether by eneronelinient , 
alluvion or otherwise. ^ 

Voider the I'onuer rent law and ruling’s llu‘reon all 
tenants wni'e entitled to almiamral af r<'al on llu‘ ij^round 
of dilnvion or ilrjlctt'ar// [iroved by nu'asuiannt'nl in the an'a 
oi' tin; subjeet oi* tin; tenaiu^.y. A tcvnant with or without 
a ii}4‘ht ol* oe(*npancy was entitled to an abatinnent of nuit 
Tor land wasln'd away, unless preeluded l)y the terms oT 
his Kalji’liaf i’roin ehiiniin^’ it.' Now iindei* I In* IV 
d\ Art nothing’ in any eon tract can talv(‘ away tin* 
liijjht ot‘ a raiyat to a])j>iy for reduction ol* rent.-' A 
tenant, thei'efore, eaainot inwv be preelndiul by t.be terms 
ol* lii.s ao'reeinenb from clainiinjj^ an abatement ol* rent. 
Abatement could be elaimed for land taken iiji by 
;^‘ov(;rnmont for a public jmrj)os(‘, such as foi* a road ’’ 
end on the ground of dispossession liy title jiaraniount , ' Init 
not if he could not shew that lus lessor had title ainl that- 
the person ousting’ liirn bad no title,’*' nor if In* knew 
that the area of land leased to liini was less than that 
nnaitioned in his /m/A//’ nor it* he came into possession of a 
less (|nantitv of land throiu»h his own t’aiilt.' dlie nnu’t* 
arrrpfuurt' of‘ a rrdinwd /vv/Z (by tlie landlord), tbono’li it 
may ainoimt to a full aequittance of rent for jiartieular 
year or years f(»r wliieh the rent was jiaid, cannot operati; as 
a l)indin;L^ eontrac't between the parties, Avithout proof of the 
agreement which formed the basis of the rednetion granted, 
he<'aiiso il is consistent with the reduction beinji;* a mere 
temporary ahatenient and as an indnl^’ema,* on the part of 
tin* le.ssor.^ Remission may also he claimed not account of 
lainl not found in the possession of tlie tenant, but on 
account of land wliieh, though included in his ttniure, he 


' Act VJFL of 1885 S. 52 (5) addetl by the Anumdinj^ Act of 1808. 

‘ Inayahillfih v. ilahi -W 11. Sp. (1804) Act X. 42. 

- Act Vill of 1885, 8. 178(5) (f). 

^ Din V. Thnha G W.ll. (Act X) 24. 

^ l^rajanalh v. llinilal—iO \V. K. 120-1 IV L. II. A. C. S7 ; 
■ a>panand(i y. Gov ind —12 W.R, 100. 

" Rumj V, Rndn)- 11 W. H. 58G. 

Tripp V. Kali W. II. Sp. (1804) Act X. 122. 

' Sif(inaf.l( V. Sham — 17 W, H. 418. KaUai^li v. Darharia — 20 O.W.N. 
**17 : fSee Dnrga v. Rajendra — 41 Cal. 495 C. C, = 18 C.VV\N . 00 i’.C. : 
Raijnafh v. R<ujlnmalh—Ui C.VV.N. 400. 

" Rndhri y, Bhaimni--12 (Rh,J. 4;i9 = r) C,VV.N. 00. 
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was oblij^ed to leave uncMiltivated on aeeoiint oi' tJie necessity 
of having to erect embankments to protect other lands whore 
remission for land so left out is provided for in the written 
contract betwetm the parties. ‘ 

Under the old law a raiyat entitled to a reduction of 
rent had tliroe courses open to him. He cordd either .v//r 
/or nfjaloiinoil of rent or wait till sued by the landlord for 
rent and then aW hj) o r/aim (o a ae! o/f^ or he might com- 
plain of an excessive demand of rent and >sii('/or a rrfuiid,'- 
S. B. T. Act does not explain whether reduction 

of rent on account of decrease in area can b(‘ claimed as a 
set- otf or only in a suit brought for th(‘ purpose, h^iuucaiie 
and Anu^er Ali are of opinion that Under the present law 
tin; riglit to a reduction of the rent can, it seems, be 

enforced only by a suit instituted for the purpose. For in 
an action for rent brought ])y the landlord there are two 
issues for determination : [a) what is the amount of rent 
payable by the raif/af and (4) whether it has been paid. 
And to allow the raii/nf to raise, the question of reduction of 
rent on tlie grounds sjH'eilicd above necessarily give rise to 
totally distinct issues. But, as pointed out by Rampini 
i-be words ' every tenant shall be enJifled ’ etc., in 
S, r)2 secMii to point to the eonelusior. that the reduction 
of rent, on this ground may be claimed as a set off. On 
the other hand, a reduction of rent on the grounds sjx'cified 
in S. 88 B. T. Act would seem to be obtainable by an 

occu|)aucy raiyat only in a suit instituted for the 
purpose ‘ 

A mere co-sharer tenant, wlio ha.s only a fractional 

share in the tenure or holding, cannot claim abatennuit 
under the section. His remedy is to bring a suit for the 
purpose making all the joint landlords and his eo-sharers 
in the tenancy parties. So a suit under this section 
cannot proceed at the instance of co-sharer landlords in 
couseiiuence of the provi.sions of Sec. 1 88 B. T Act/' 

In a suit to enhance the rent of a raiyat having a 
right of occupancy and (/^) for abatement of rent, the 

amount of court-fee payable shall be computed according 

I Brcc V, Ishrad -U C.L.J- 225. 

• Rampini’s Bengal '[enanc.ij 4tli Ed., 149 ; See also 
Law oj Landlord and Tenant, 2ud Ed., 57 and tlie cases cited (here. 

® Amir Ali and Fimicano’s Bengal Tenancy Act, Isb Ed., 194. 

* Rampini’s Bengal Tenancy Act. 4th Ed., 190—191. 

Bhnimidra v. Rawma — 27 Cal. 417-4 0. \V. N. 107. 

Safiiwasod v. Radhanatk . — 16 C. L. J. 427 : Oopal v. ihimh-- 
17 Cal 695. 
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to the amount of rent of tite lain! to which flic suit refers 
payahle for the year next l)efore the date of |)reseMtini>^ the 
plaint. 


(ri) Imposition oj Ahwatu 

In tin’s connexion it may be relevant to say a few words Enlutucement 
rei^uirdiiif^ tlie attempt often made by the landlord to iniposiiion 

enhance the rent of the tenant by the imposition of what/^^ 
is called ahwoh. 

We have already seen that from early times the resident Euo to idoa 
hereditary cultivators were entitled to retain their hind as 
lonji^ as they paid the ens/omar/f yv>///,y anti that the laiui- 
lords, whenever they wanted to tuiliance the rents, always 
thou< 4 ’ht it necessary to have a distinct name and a separate 
pretext for eacli increase of exatdion, so that tht‘ demand 
iiad somelimes eorne to consist of thirty or forty diifertnit 
ittuns into the nominal rent. This circuitous mode of 
increasing tlie payments was resorted to in order to get 
over the limitation on their riglit to enhance whicli the 
customary rent implied, ^Phese various items thus imposed 
came to be known by th(‘ general name of ahwah. 

The Britisli Government liad from tlie earliest times Early law 
attempted to deal with the evil of (tfjivatjs. The first 
attempt to protect the raiyats from these illegal exactions 
was made in the year 1793, the time of the great settle- 
ment when tbe rights of the landlords themselves ^ , yn j 
being placed on a jicrmanent basis. Regulation VII 1 of j;; 5 ^*^ 
1793 laid down that all existing should be consoli- 5 . 5 . 

dated with the into one specitie sum/ and pro- 

hibited the imposition of any new ufmah or mat hut upon 
the raiyats. upon any pretence whatever, upon pain of a 
penalty of three times the amount imposed for the entire Y 
period of imposition.^ Regulation Y of 1812 which I 8 I 2 , S. a. 
altered some of the provisions of the abo e Regulation 
declared that nothing therein contained should be construed 
as sanctioning or legalising the imposition of arbitrary or 
indefinite cesses, whether under the denomination of atmahy 
ruathht or any other denomination.’^ The Rent Acts of 
1859 and 1869 provided that under-tenants or if 

any-!» sum was exacted from them in excess of the sum 

specified in the whether as abwab or any other pretext, 


Reg. vni of i7oa, s. 54. 
Ibid, s. 5.5. 

Reg. V of 1812, S. 3 
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NYore onlltlod to veeov(‘r damaj];‘os noty oxeeediiio’ doublci the 
amomit so exacted. ' luspite ot these statutoiy provisions 
the case-law on the subject did not proceed on a uniform 
basis, and, as a !o<>ica.] con.se<iuen(!e of the rulings, it 
followed that wh(*re the Zirmin^Jar (h^manded less over and 
}d)ove the original rent and the raiyat (ionsented and 
contracted to pay it, this (hiiiNiud (ind (he o/d md fonurd 
a iiair rnd lawfully claimable under the contract, and 
that certain j)ayments, which were not so much in the 
nature of cesses, as of rent in kind, and which were fixed 
and uniform and had been ])aid by the rdij/a/- from the 
beginning, acccu’din.g to local custom were not illegal 
cesses.’' 

In this state of the law, the lb T. Act provided 
tliat “all iin|)ositions upon tenants under the denomination 
of aimdjj vi'd/rul, or other like aj)pellations ie addiliou (o 
the mi ml rnd^ shall be illegal, and all stipulations and 
r(.‘seva lions for the })ayment of such shall be void.’^ ' A 
Full llench of the liigh Court u))on a review of the 
])n‘vious h'gislatiou on the subject and the entire history 
of (diH'diiH (‘.aine to the conclusion that — “ Nothing coidd 
be recovered for tlu‘ oeeu|)ation of land exe(‘pt one sum 
which must include everything winch was payable for 
occupation, arrivi^d at either by agv('ement or by some 
judicial determination bet ween the parties ; and any contract, 
wlndher express or implied, to pay anything beyond that 
Slim under any name whatever, for or in resix'ct of tlu' 
occupation of the land, could not be enforced.’^ 

The (piestion what is or is not ahv'al) must depend upon 
the cii’cuinstances of each pai'ticular case in which the 
(|ue.s'tion arises.'’ If the ])articular sum speeitied in the 
lease or agreed to be paid is the lawful consideration for 
the use and occupation of the land, that is to say, if it is 
inu't of the reid ^ (dihongh md descriljed as sncJtj the landlord 
would be entitled to recover the same, and the whole 
(juestion in any case is whether the items claimed are really 
part of the rent which was the consideration for the letting 
out of the lands to the defendant.’^ " This again de{)euds 


' Act. X of 3 S59, S. 10= Act Vf l l of 1800 13.C. S. 11. 

- Or’satooiJah v. Joijadinra. 22 \V. E. 12. 

Budhua V. ,/c)(/c.<ha>*.~-2-t \V, R. 4. 

^ Act Vniof i8S5, S.74. 

Radha v. Cal. 520 F. H. 

Pudmannitd v. Jiaij.- C.al. 528. 

^ Jotiudrn v, Chandra. — 0 0. W. .N. 527: Kalanand v. Eadern — 
18 C. L .1. 82. 
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vi|H)n tlio const niotioM of tlie couftad before the ("ourt. If 
upon a fair interpretation of the terms of tiie contract the 
.siiMi claimed be deemed part of the actual icnt, the tenant 
is hound to pay it; if on tlie other hand, the sum claimed 
can only be regarded as an imposition in addition to the 
actual rent, the stipulation for its payment is void.‘ 

Provision has also been made for penalty for exactions Fonalty On* 
hv landlords of any sum iu excess of the rent payable save ^ 

under any special enaotments ‘‘’for the time being in force ” 
the Pengal Survey Act (V of 18(0) S. dS, the Bengal 
Cess Act (IX of 1880) S. 17, the Bengal Pmbaukmeut 
Act (II of 188*2) 8. 74. The mi^/af may institute a 
uiit to recover from the landlord, in fuldiiiou to the amount 
or value of what is so exacted, such sum by way of [jeualty 
(not (vxcecHling Rs. 200) as tlie Court thinks lit or double 
the amount or value thereof when it exceeds that sum.- 


(?://) Snyje/fsion of Rent. 

A tenant is entitled to a .N7/.<;7yc//67o« ryV/.Awvw/ if hcris 
from his holding bf/ Ike landlord or a third jiarty 
ihrongh fris protnroyneaL What constitutes dtHinmewon^ or, 
wliat iu English law is called ^eviction f is clearly stated liy 
an Puglish Judge thus: — “I think it may now he taken to 
mean this — not a mere lrcsp<m and nothing more, but 
something of a grave and permanent character done liy the Dij^poHsossiou 
landlord with the intention of de/jririn^ Ike lenanl of ike by 
piijofjinenl ^y’the demised premises/' *' If the landlord enters Wtmi it 
as a mere and the tenant is not evicted there will 
he no suspension of rent. But where the act of the landlord 
is not a mere trespass but something of grave character, 
rnferferlug Hahdanl/iallif wUh tke enjofme)ii b/j Ike tenani 
of the demised pro[)erty, there is a suspension of rent, 

Juring such interference, tiiongh there may not be an adual 
evirtion.'^ Thus where the landlord forcibly compelled the 
luider-tenant to attorn or pay rent to him, but, as a matter 
of fact, the Icuant iras not dispossemui or deslnrbedj such 
wrongful act on his part was not suflicient in law to constitute 
on filer of the tenant, and did not destroy the relationship 
’d' the^ landlord and tenant between the parties so as to 

' Mathum v. Tota . — 10 C. L. .J. 290 : also Uf)vndra v, Mehcraj — 21 
VV. N. 108 where other (!ase8 are cited and discussed. 

■ Act VllI of 1885, S. 75. 

* Upton V. Town End~l1 C. B. SO (04) 

* Dkanpat v. Mahomed — 24 Cal, 29(). 
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roliove the l(jnnnt of the liability to pay rent to bis lantllordj 
But, where lie ^iv(?s notice to tlie under-tenant not lo pa) 
rent to the tenant there is a breacdi if the covenant for fpiie 
enjoynient if the Hiidrt^lf'itauf vn /HirsHniKr oj .such nolic, 
inihhahh pd/fmtntf of miL In such a ease the tenant i: 
entitled to be exempted from payment of rent. If howeve 
the under-tenant does not comply with such notice tin 
tenant cannot claim any such exem])tion.“ 

It should be noted that the law does not require that 
there should be a comphle eviction of the lessee in ordei 
that he may be exempted from liability to pay rent. If tin 
landlord dispossesses a tenant of a of the land leased 
to him, there should bo no (ipporl.toiunpni (under S. 5*2 1^. 1’’ 
Act) huf a fohi/ ^naptnuloii of rent, for the reason is that tin 
whole nmt is e(jually char«>‘eable ujion every part of tlu 
land demised.'^ And the rule as to the suspension of real 
as a punishment for disjiossession by tin* landlord of tin 
tenant from a jiortion of the land demised, ou^ht not to In 
rendered nuf^atory by givin.i»* to the landlord a decree for tin 
rente/’ (he land h! ill in po^o^emon of (he (enant,^ But iJ 
the dispossession or interfenmee is in respect only of certain 
podUm the projierty the renl of which is Heparaieli^ 

there should be apportionment.'' Where, however 
the lease resiu’ves mi! at a eerlain rate per higha it cannot 
be said that each higha is separately char^’od with rent, ant 
tlierefore a landlord is not entitled to recover rent for tin 
lands in the possession of the tenant, when he has dis])()ssesse( 
the tenant from other lands of the I enure. Wliere tlu 
tenant who had not been put in acdnal poHmsion of a [lortio^ 
of the demised land, nevertheless went on paging the fall rem 
fiii^reed to in the lease, in a suit for recovery of the arreai^ 
of rent by the landlord. Held that the tenant cannot undoi 
the circumstances claim suspension of rent but that the rent 
payable to the landlord was liable to abatement.' 

A tenant^s right to suspension of entire rent for 
eviction from a substantial portion of land continues 

> Chnndi'Y V. Jnciat-22 W. R. 337 (838) ; Moni v. Kalachand -^i (I VV 
N. 871 (Per Maclean C. J.)* 

- h'di/e V. Bodcm-J(i Q. B. D. 117. 

^ Dhanapat v. Mahomed — 24 Cal. 296. 

■* A^nimh v. Jo;/ — 17 C. L. .J. 50—8 Ind, Caa. 620. 

Dhnnapnt y. Mahomed-~‘2i Cat 290 ; Lan'ffi v. Surnomoyee — 5 C 
W. N. 353; Raieliaranv. /nimatstm/o?’-— 9 C, L. .1. 578; Chandra v 

KamnM -11 C. L. J. 691; Astdosh r. M-17 C. L. J. 90; Godui r 
A.dmnihlm--IH 0. L. J. 509= 21 Ind Gas. 957. 

" Jlarroiv r. Puma — 28 Cat 188. 

^ Itomesh v. Gohun — 19 C. W. N. 86? : Annada v. Mathura — 13 0- 
W. N. 702 = 9. C. L.J. 585. 
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till eflVeiivc st(‘|)s an* taken by tlic landloi'd to restore liiin to 
possession * , 

The landlord no doubt is Imund to protect In's tenant Kviciii)n Uy 
against eviction l>y iUltt pinanfouitt'* . IT the land demised 
is evicted from the tenant or lecovored by a. title paraanonnt, 
tin* lessee is dischar<>'ed from the payment of th^* rent from 
{\\o time of sucli eviction, and if he is evicted from purl, th^ 
rent is to be diminislied in proporlhni to the land evicted ’’. 

| 5 ut eviction by title jiaramoiuit would be a ^-ood defenee 
to a suit for rent if the party evictino* Ituvmp a pood HUe, 

(he tenant (piitt(‘d affaind hU irilL It is not necessary that 
tlien^ should be /oyv.v'/y/e (Wpnlsion of the tenant and the same 
lesidt will follow where the party seeking* to evict should 
I'laim the I’ent. and tin* tenant on xtic/i notice attorn to film 
heeause he is' not (‘utitled to resist, the claim, ^rin’s doctrine 
of y/o/.sv' eviction of the Kno-lish law should a[)ply in this 
(-omitry. Bat it does not a[)ply to a case where tin? tenant 
is iiidiiC(‘d to attorn to tin* suj)eri()r landlord l>y an offer to 
nrrept a redneed rent ’^ . 

The landlord is not bound to [)r<)tect his tcmaiit from Eviciioii by 
the wrom»’fid act of third part led . When the dispo.ssossion tbinl party 
lakes ])lacc by act of a third inarty, the zotnindar having no 
concern in tlie matter, liability to |)aymentdoes not cease” ; 
but when the zemindar is not merely a party aHidd.}ii(j in, the 
ili,spi).s.se,sdon but actually gave the lease nmh*r colour of 
which the tenant was dis[)0ssessed, the zemindar is preeliidcd 
from suing the tenant for rent on account of the period of 
lime while he is out of possession. In such a case it makes 
110 dill'erenee wliether the defendants had recoveu'ed a decree 
for [lossessiou and mesne prollts for the period of dispossession, 
inasmueli as the position of a man left in peaijeful occupation 
of his land, ami the position of a man ejected and subseipieui- 
ly I'eeoveriiig a decree for |)ossession and mesne [)rolits, are 
not the same^. 

[rill) P ailment of rent — Its time and place. 

It is ordinarily the duty of the raiyat to tender payment I’^yTuent of 
of rent at the nialkntcfieri/ or the village otHee of the landlord.^ It^Hplace 

’ Pu/nm V, R(i^ik ~~lH C. L. J. 119. 

- Brojo V. Hini -10 W R. 120. 

' Oopanand v. Lalla — 12 \V. R. 109. 

' (P)dai V. Aminnddi — 18 C. L. J. 509, Noorijan v. Bimalu AH 
W. N. 5.')2. 

' Donzelle v. Oirdharee — 23 W. R. 121. Gohinda v. Krishna — 14 
W. R. 27a. 

'' Kali V. Mathura — 34 Cul. 1 91. 

' Kadnuibiiii v. Kamhin-ath — 13 W. R. 338. 

- Act Vlll of 1885 , S. ? 4 . 
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Wliort* the hiiuilord has no villag-e office and has nol 
appointed a convenient place for payment and there is no 
controllino* a<‘*reem(‘nt the tenant must seek out his landlord, 
u^o to him and pay the rent as it falls due.^ 

Kent is usually j)ayable iu ijisfalmenh, which are 
regidated by aorecnnent or established usaov.- A coiitracf 
between a landlord and a tenant for ])ayment of rent in 
moidhhj kuh or instalments is valid.-’ An ao'reement as 
lo instalments need not be evidenced in writino’. Where 
no apfreement is proved or proval)le, esfahlished iisao-e in 
the Vai'ijana or the local area in whieh the holding' lios, and 
i*ot the j)ractiee of |)ayment l>y the raiyat for a loiu,^ 
series of years, determines the instalments.^ In tin' 
al>sonce of any aijjnM'rnent or established usaijc, tin* rent is 
payable \\\ four cv/zm/ iasla 'nteitfs' with reference to the aori- 
enitui’ai year.‘’‘ With the object of ))reventin^^ the raivats 
from boino- barassed by succfcssive suits for arrears of rent, 
wlnm by ai^reemcnt or custom a laro’er number of instalments 
than four may be establisbed, it is provided that a landlord 
eannol sue a raiyat for arrears of rent more frezpiently tlian 
once in (‘very three months from the date of the |)rcvi()ns 
suit.’’ Under the former Acts, rent, in the al)sen(^e of aiiv 
contract or establislunl usage to tlie contrary, was pitifaJjh'. 
anuud/lf at tiu? end of the agricultural year.' 

Rent ))ee()mes diui at the last moment of the tini(‘ 
allowed to the tenant for payment- whicdi is tlu‘ 
sun-set of the day on whieh an instal-mciit falls due.^ 
If no payment is made at or l>efore the time, the amount 
|)ayable heeomes an arrear of rent,'' which then ca'-rics 
iitfrn‘4. The rate of interest is, under the R. T. Act, 
now twelve and a half per cent. j)er annum ’ and no 
eontract for payment of a higher rate is valid.' ' A stipula- 
tion for payment of interest (m each moidhi.ff imfalmeal (in 
cases where rent i.s payable monthly) from tlio time it fails 
due, being in excess of that whieh is [)ermitted under the law, 


' h'ak 'n' V BoHurrjee — -1 C. \V. N. 824 
Act VI I I of 1885,8.53. 

Manohw v. Paresh -18 C. h. J. 175=17 C. W- N. 820. 

‘ Him V. Mathura — 15 Oal. 714 t'd, in Watmn v. Srihrishiui — 21 
Cal. 132. 

' Act Yin of 1885, 8. .53. 

•' thid, 8. 147. Selection from l’,a}ici\s rcljitinj;' to B. T. Act 385. 

^ Act X of 1859, 8. 20= Act VUl of 18()9, B. G. 8. 21. 

« Act Vlll of 1885, 8. 53, 54. (1). 

Ihid 8. 54. (3). 

Ihid 8. 07 as MTncmled by Act T of lfK)7 B. C. 

’ ‘ Ihid, 8. 178 (3)(h). 
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is:) 

( I :! ' p. f'-) is mikI oannut. In* oi]jV>r(n‘<l. ‘ Fornioi’lv it 

was (liscivtioiKiiy with the eourl in any (-asc* to allow 
mterosl or not.- The IF 'P. Aet has taken :iAvay tiie 
iliseretion aiid tlie interest is nhrmj^ leviahie '' mid is paaiihle 
From th(j expiry ot (‘aeh (piarter oi‘ the a<4-rienltnriil year in 
which the instalment tails dne^ to the date ul’ payment. 

Where a tenant executes a Kahalini eontainini*’ a Ct^uiiarr loi- 
sli|)nlation tor payment ol' interest whieh, the landlord has niu'it 

assured him, will not he. eufoical^ tla; Kahi'liat is not the '*J*J ‘•ntoiri.-- 
real aoa‘eement between tin* parties and the tenant is not' 
liahhi to pay tlie interest claimed on the basis thereol', in as 
much as then* lias been an aji^reeiiienl that this partii-iilar 
elans(‘ in the deed would not he enforeiMl and that therel'ore 
the relative position of tlie parties is ihe same as if Ihe 
e.Iause was deleted from the doenment. The test is, whether 
(he tenant ean maintain a suit for rescision, eanecdlat ion or 
variation of the contract ; if he can, he may succssfnlly 
resist tin* claim on the basis of (he <*ontraets.-’ 

The court may, in snbstilntion of interest, award iltiiihigee< 
not exceeding’ £5 per cent, on the amonnl of tlie prinei}>al 
reid due. But tln're can be no decree for bothd’ ddiese ruh's 
do not a])ply wliere produce-rent is jiayableA 

{^<1') lleuliml nm of Krnum of renf . 

Under the ohl law iindcr-temircs wliich were Ir //.v- 
Jordhle. were saleable, in execution of a decree for arrears of ot JOTt'Mr. 
naitdiie in respect thereof.'"^ The llio*h Court ruh'd that as 
this provision of the law ajijilicd to tenures wliicli were 
transfeniblc, a laiullord who had a ilcerec for arrears of rent 
iii^ainst a raiyat with a t ransferable /Vy/c, could not ejcci him 
but could only sell the holding.'' The occupancy raiyats were Kjo(Aiii(*iit. 
therefore liable to ejectment for arrears of rent. 

The B. T, Act lias effected a radical chaMgc in the *Ai<lcr 
(lositioii of the ocenpaucy raiyats in this respect. In the 

first place it protects them against ejectment for arrears of 

'■ Moiioii.nr V. A/vrs/i -Is C. 1^; A. 175--17 C. W. N. 120. 

hasliec’ Mdimiddin -l,Wl . II. 1,54; liadhifcn v. Ij’joo/t— 20 \V. H, 

128 ; Bnd^ndfli v, Kido -Mhriih, 278. 

Fakir v. Boiinerjee ■ 0, VV. N. R24. 

^ Act Vtll of 1885, S. 07. 

' Nadia V. Birendra 20 C. VV. N. 1(X)7. 

'• VMli of 1885 S. 08. 

^ Rampiui’s Bcnijid. Trnanci/ Arf, 4tli Edition, 190. 280. 

Act Vni of 1809 B. C. 8. 59. 

’ Krii^tchdra v. Anw -8 Cal. 07o =10 C.L.li. 899 ; Bakir v. Bau alar— 

10 Cal. 547. 

T’ Act X of 1859 S. 21 and 22 = Act A'llI B.C. of 1809 8. 23. 

U 
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rent. They Ciinnot now bi‘ ejected merely on tJie tCfonnd of ’ 
arrears of rent.’ They can be ejeeled for otlu!r ^rounds 
speeitied, of winch non-payimmt of rent in due time is uoi, 
one,- and they ean not contract themselves out of this pro- 
vision of th(.‘ law.'’ In the seeond j)Iaee it declares that tindi 
(even thon«j^h non-transferable) are liable to be sohl in 
It iif (lrt:r(ui>i (d'i'Lutrii (ff retd due iu respect thereof 

and that the /Yo/Z .s 7/7/// w:? (hr Jir-^l charijr Ihercoa. — in other 

words, tlie holding’s shall be reti^arded as JuipolJudicatinl 
for smdf arnutn. And wlien a lioldino* is sold otherwise 
than in exeeiition of a decrci* for arrears of I’ent {cjj. a 
mort^a^e deeri*(‘) it is sold ^id)j(>d (o (he [ten of (hr 

liuudord on it for any rent due at th(‘ time of sab*. 

In other words, the purcha.ser takes it Hnhjrvd (o (hr 
eh(n'(jr for (he ren( whieli has ai'crued dm* at- the time of 
its pui'chase, in the sense at least that he is liound to pav 
it, if the landlord proceeds to exeeiite his deei’ee by brintitiiiu' 
it to sale.‘‘ 'the landlord is thus in the j)osition of a 

fil'd mor(giif/ei‘ so far as rent is coneeriu;d.'’ 

Rent under B. T. Aet is a tirst charge on tla* 

holding*, ^rho landlord’s charge on the land for rent is 
prior to the eharge created by the tetiant in favour of 

tin? mortgagee. ISo the ])urchaser at a rent sab* has 

j)rority over the purcha.ser at a sale in (‘\(*cution 
of a mortgage? de(‘ree'\ But a mortgage; is an inrnwhraio'r 
within the* nu^aning of S. 161 B. Act and is liable* 

to b(* and must be nniiiilUul hf/ (he jinrehiiKer at a sale in 
exe.‘Cution of a (liHn-(*e for arrears of rent, ^riu* 
mortgage seeuritv is not extinguished till the sale has take 
place in exceiition of the mortgage* decree and the proceeds 
liave been distributed in satisfaction of the sum duej (<» 
the mortgagee. Tlie interest of the mortgagee llierefore 
eon tin lies as an ineiimhronee even if(er he old aim (he decree, 
and must be annulled by the purchaser at the .sale for arrears 
of rent^ otherwise he would be lialile to satisfy the mortgage. 
If the mortgagee purehases the in execution of hi.'^ 

own decree, his inte)Y*st would be equally an uieinid) ranee 
which mils: be annulled by the aiiction-purehaser, oven though 

‘ Aft VIII of 1885, s. 05. 

• Ibid, S. 25. 

SnuKuita V. ihninta -A (’. L. .J. ,521. 

* Tarini v. Narnyan 17 Cal. aOl. 

Mnharunce v. IJorcvdm — 1 C. W. N. LIS. 

'■* Gopinnlk v, Kashi - \) C. L. J. 2U --- 18 C. W. N. .112 ; Tndjataanr.-i'>i 
V. Pyr cahal I —li) C. L, J. 040. 

' Jcujnaraiic v. C. L. J, 1.50. 
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lie is the kiidlord himself J In either case, tlie aiietion- 
ptirehaser loses his priority and remains subject to tlu* right 
,)!' inciimbraneer.* When a landlord makes th(‘ |)iirchase 
of a holding in execution of his rent decree, he may be 
taken to have become absolutely entitled to the j)ro])erty, 
and it follows from S. lOO f. P. Act, that the A/;/^//oyv/'V 
rhiii'lie for rriil which is for his benefit, rohHmfr.^ to 
siffj.stsf (if/rr ///.V fjnrrf/a-sr. So where an occupancy holding was 
niort gaged and the mortgage was not minulhul by the landlord 
after his ]mr(*-hase. lldd that in a suit by the mortgageed the 
decree in favour of the mortgagee should be subject to the 
(list charge for rent in favour of the landlord, and the 
mortgagee is entitled to enforce the mortgage on payment 
of the money due under the rent decree, liis position 
iMu'ng t hat of a mnymt mortqmji'c.^ 

Ihider the old law the remedy of tin* landlord for the Liahiiify of 
(*nl‘()rc('ment of his deeree for arrears of rent w«s confined, in tielding to 
th(‘ first instance, to the holdlnfj Iheff in ease it was sale- 
:ihl(‘ and he was d(d)arred from proceeding in execution 
ugainst anq othor hurmyreahlr property of the tenant until lie 
could shew that his decree (H)uld not be salislied by attaebing 
the [)erson and movealde property of the judgment-debtor. 

Ic <‘oid<l not however jiroceed against his person and projierty 
viiiidtannonHlfK But these restrictions liave now all been 
removed. 

Under the present law the landlord’s position is that rj, 

lie has a morff/dge oy rharge on (he holding for rimt’’ which can Act. 
be enforced hg its and, if in any case the deeree for nmt 
‘itliei’ lias not been or cannot be enforced by the sale, i< 

'.'imiot, be enforced in any oilier way.** 'riius the landlord is wiien it can’t 
'slopped from proceeding against the defaulting lidding, after be sold 
t had passed into otlim' hands by bis own aets, as where be 
'hose to put uj) to sale a rnigati holding and purchased it 
liinself in exeeution of a money decree and afterwards 
'•'tthd it with other raiyats, he could not again proceed 
•giiinst it for ari'cars of rent duo for past years from 
he original raiyat so as to give any title to the purchaser 


' Bnnhehad v. Khetra diS Cal. S)2'S. 

*' iSocool V. Debeiuh'a- K) C. L. d. 13(3. 

^ Meheriinuci^s,i v. Shmn — (3 C. W. N. 834i 

* VenafuUa v. 10 W. R. 341 : Joki v. lYfO-sO/f/A— 4 VV, E. 

l K) llarhh v. Collector — 3 Cal. 712. 

Act VnioflHSr), s.t)5. 

* Soshi T, Gaij(m—22 Cal. 364, 
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ai a sale in oxccution ol* a deeree for such arrears.* 
Similarly where the holding is sold in exeention of a decree 
for its own arrears it passes to the purchaser free from 
inenmbranees ” and therefore free from all liability for 
previous arrears'^ and therefore (iaiinot be resold for recovery 
of such arrears. But though the purchaser at the second 
sah' actpiires no title to the holding, ho is entitled to recover 
from the landlord the purchase money. Where, however, the 
holding is sold in execution of a decree for rent with mlin- 
I /hit it is mddlrd inilh /{tifjilllij for ai*rears of rent for a 
period anterior to the date of sale, the ])ur(diaser liahh' 
for the rent of sucli period.'^ When a landlord has 
himself taken a mortgage of the holding, he is debarred umho’ 
8. lb), Transfer of Broj)ert y Act, from bringing it to sale in 
(vxecution of a decree obtained for arrears of rent due in 
res])eet thereof otherwise than lyy instituting a suit under 8. 
i)l of that Act.’’ But the new C. P. (b Or iM- rlt has 
altered the law in this rcsj)eet. 

The landlord has also a. remedy <i{/(tirist Ike raujul 
pvi'mnal/if for the d(‘bt due to him. Tdiat being tin* 
ease, he has a right to avail himself of either of his 
ixnnedies, and is md Ijouihl fo prorml agaiihd Ike fhddhhj 
in resp(‘ct of wliieh the arrears have aecru(.‘d, and for 
which he has obtained the decu'ee in the first instance, but is 
entitled to jnirsuo his other remedies l)efore he sells tin* 
holding itself^’’. The j)rovisions of 8. (18 of the Transfer of 
Pro[)('rty A(*t are not madi* aj)plicable by S. 100 of that Act 
to a person having a ^ekurge^ within the meaning of the 
latter section ; and tlie ‘ eharrpi ' referred to iji Section S. O') 

B. T. Act is not such a charge as that dolined hy S. 100 of 
the the same.' All the authorities in our courts have 
laid down that it is not competent to a court to direct 
ifi what manner the landlord shall execute his decree for 
rent, and that he cannot he compelled to proceed first against 
the holding and then against the person of the tenant.'^ 
Under the iiead of niooeahle properl i/, which a laiulloid 
is at liberty to proceed against in execution of a deerer^ For 

’ llam y. Mahainmcd — C. W. N. 02. 

- Vaiz V, Ram — 21 Cal. 109. S(m^ also Jhiradha)! v, Karlir Oi 

C. W. N. S77 : Mnihura v. Nahin -2 C. L. .1. U. 

’ Ree 1 abovo and I I 0. W. N. 1090. 

^ llaradhnn y. Knrtir C. W. N. 877. 

Rnl y. Siireudia — 1 C. W. N. 80. Reodeni y. Ram — 20 Cal, 104. IbO 
hch KhiarajnutI v. Da in — 32 Cal. 920. 

'■ Tarini v. Narain - 17 Cal. 301 . Bhnhani v. Protap—H C. W. N, 57;'). ' 
' lutfili y. Pdhnj — 15 C.nl. 492, 

^ Kc^hn V. P. L. J. 138. 
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;irn\nrs of Hint, apparently the raiyat^s iinplcMiXMits of 
hiisbanclry and such cattle a.< may, in the ojhnion of the 
{‘onrt, he necessary to enable him to (^irn his livelihood as 
such, are (‘Xtnnpt from attachment and sale in exeention of a 
rent decree, but the materials of Ivis houses and other build- 
ing’s occupied by him, thouoh exempt from attachment or 
)?ale in execution of other deert'cs are y(‘t liable to be attached 
and sold in e eculioit of d(‘creos for arrears of rent.^ Under 
this head also comes his tenant's rii;‘ht to recover rent under 
a decree fi-om an under-tenant.- 

ddiere was aniple justification for the pro])Osition that Snl)*loMS(\ 
where the holdini^ of an occupancy raiyat was sold and 
lie was evicted from it for non-j)iiyment of rent under Old r.nw. 
Aet Xof 1850, th(‘ interest of an under-raiyat was not void 
hut voidable. Rut there was no ease of an under-raiyaUs 
flatus l)ein^‘ reeo<;mised where th<‘ oec'Upnncy holdini>’ was 
entirely destroyed under the Old Rent Law. S. of 
the Act X seemed to completely decide the (juestion by its 
direction that when a deen'e was for eviction of a raivat, 
the de(U’ee-holder should he juit in atdual jihysical possession 
of the land and it seemed imj)ossil)le to say that the (le<*ree- 
iiolder eould lie put into actual |)hysieal jiossession of the 
hind, unless indeed it be conced(‘d that tlu‘ under-ra-i vat was 
e()in|)h;tely ignored and treated as liavini** no /o<‘n.s 
I uder the B. Act a is an incumbrance ” 

which a [lurchaser at a sale held in execution of decree for h. T. Act. 
arrears of rent, is entitled to annul providi'd tb(‘ sub-lease is 
valid against tlie landlord nnch'r S. 85 IL T. Act. Tlu* 
matter will discussed hereafter. 

According to the terms of S. (>5 B. Act rent due to a Higlit of 
I ractiomil vo-Hlmrer landloi'd would seem to be as mneh a eri-sharer 
ehargo on the holding on which it has accrued as the rent ‘ 

due to the whole Ijodtf of landlords.* But the High C'onrt 
has pointed out t hat a decree conttnnplated by S. (>5 B. T. Aet 
is a decree made ir. a suit in whieb (ill the landlorih eo-aharer^ 
ore plttiulrlfs and not merely some of them, /.e., fractional 
co-sbarers’ or, in other words, a decree obtained by all 
the landlords, or, at all t* vents, a deer(‘e obtained by 
some of the landlords for the entire rent in the presence of 
all.'' In any case S. 188 B. T. Aet apparently prevents 


’ 0. p. c. ’ 82, S. 260 {h) (f)-C. V. C. ’ 08, S. 00 {}>)-(<'). 
' M(thesh V, (Otrii — IR \V. Tl. '1-07. 

Bi^hm V. Chatidra — 00 lufl. Cas. 058 (Pal ). 

^ Painpini’s /I T. Arl, 4t.h Ed. 228. 

^ Nam ill: V. Sr ima nta — 29 Cal. 219. 

® Snrho V, lEV/soc— -02 Cal. 080, 
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a f*o-sIiari*r land lord from onforcing* his riirlits under tins 
section'. It may, therefore, he stated that the Ih T. Act does 
not (‘ontemplate (U' proNuhle for the sale of a holding' at the 
instance of oik* or .some only of tin? several joint landlords who 
have obtain(‘d a de(a‘ee for the of the rent HPininifrl^ due 
to them. Such a sale must be held under the piovi.sions of 
tlie Civil Procodun* Cotie and wonld not earry with it tlie 
s|>ocial incitlents attaehini»“ to a sale under tln‘ Aet.- A 
fractional oo-sharer who has ol)ta.ined a decree for his shart^ 
of the rent can not, therefort^, sr// the holding but only Mie 
r/'///, iitlf', iuid itifinr.sf of ill ’dnh tor in it in e\’t‘Cii- 

tion of his decree A A fractional .siiare-holder selling a non- 
transferable ocenpaney holding in execution of a decree 
which lie obtained for bis share of the rent i.s, therefore, in 
no (ndior pontioii ihun an onf-vder selling the holding in 
extHiution of a money decree C When, therefore, an occu- 
])aney holding not transferable by (*ustom or local usage, is 
sold in t'xecntion of a decree ohtaiimd by one of scTcral joint 
lamllords for tin* share of the rent separately due to him, 
the jmndiaser acquires nothing by liis purchase, the jiidgment- 
d(‘htor having no sahnihle intmust in tin* holding \ zVnd 
the raiyat is entitled to object to the sale in exeeutioii of 
(ho decree before it. is held and also to the apjilication for 
delivery of poss(‘ssion evim after the contirmation of th(' 
sail? on the ground that it 'vas illegal provided he had no 
knowledge of the execution proceedings.'^ 

Di'crees for arrears of rent ohtainial by single co-sharers 
wei'c tliereforeof little value under Ih T. Act of 1 880 and the 
law further exposed the tenant to the trouble of several succes- 
sive suits brought by different eo-sharer landlords And, as 
it is often impossible to get all the landlords to join in a suit 
for arrears of rent, the law on this [loint lias lieen altered, 
A single eo-sharer has now been empowered to sue for the 
rent due to all the t*o-sh:ircrs and the holding will }»ass 
in (jxeeutioii of a decree obtained by him provided 
that the other co-sharers have been imnlc parties to such a 
suit. ' 


' Beni V. .J(io(f—]7 (’al. 800. 

“ Bmnlaiinr v. Kriskna -2(5 (Rxl. 9^7-3 C. VV. N. 742. 

^ H'vl V. Ranjif—l C. W. N*. 521 ^2^) Cal, 917. 

^ Jnrip Uam ‘A C, W. N 747. /l/ras r. KaL-<nmrninef!Sa — 10 
C. W. N. 170- 4 0. h. .1. 08. 

Saiohjnr v KrisJmn — 20 C.al 937- 3 C. W. Ni. 742. 

" Daifamaylii Ctiftp 20 C. L. ,1. ,'?2 F. B.~18 C. W. X. 1)7 J F. B. as 

explained itv Bmlar mnmi v. Alom - 21 C. L. .T. 050 also Nai’uinnii v Nairn 

25 C. L. J. Sol. 

' S. tlxSA S. 158B iiitnxlurod into B. T. Act, 1885 by Act 1 of 1907 
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A for the (inimj/ nlalcd i’<ud of smoud hoidnujs 

eaniiol hv executed ])y the sale of tlu; ]iol(liiii» s. Hi is would 
bt* inakiuij P'acli of tlu‘ i\oldiu;Hs liuido for the null of tlu* 
otiuus. ' Hut a decrco in one suit for nuit in respect of 
<(‘vera.l ton«UK;ios, the isum dne on nork leininci/ has 

(lie same effect as if the ])laintiff' has obtained several different 
decrees against the same tenant in respect of (‘aeh tiMianey in 
several distinct suits.- 

^rhe right exists so long as tin* relationsin’p of landlord 
Mini tenant exists. 1 n ordm* thend'oie to acipiiri' th(‘ right 
iH/t only lh(‘ jxu’son ol)ta,ining the (le('re(‘ must l)(‘ the land- 
lord hut the person seeking to exeeute the decree hy the salt* 
(d’ the holding must ha.V(‘ the landloixrs interest vested in 
hand. ’’ Ihit it does not matliu- that he has lost that interest 
befoi'e the actual sah*."^ 

'(.r) drodnr.e rnnL — //-v npprnnnnfoid and oionnudolion . 

'riie rent of an oeeupauey raiyat may he jiaid (‘itlu'r /// 
Ntourij or in ktnd. The system of j»aying rent in kind or on 
the (xstimated valm* of a portion of crops pivvails chielly in 
the southern distri<.ds of Hehar (e.//. (Java, Shahahad and 
Patna), but is not conlin(‘d to those districts Inhere the 
('haracter of the country renders necessary the maintenance 
of an elaborate village system of irrigation {//ifondici) for 
which th(‘ co-operation of all the villagers and the landlord is 
reipiired. The [iractieal ditliculties in the way of the main- 
tiMiaiK'e of the system of irrigation by the raiyats themselves, 
which would necessitate combination among the residemts of 
each village, or several villages wiiere a water-c annel serves 
more than one village, have undoubtedly estalilished among 
the tenants a jirefenmce for the system. I’udor it the rental 
varies with the out-turn of the ero])s, and the tenants are at 
least secured half their |.)ruduee; while the landlord, cn 
whom the duty of maintaining the irrigation works devolves, 
is undei' a strong inducement in his ow n inten sts to keep 

‘ Mahehdra v. Uam 10 C. W N. ecliii : ifriilni v. Krishun-- ]{ 
W, N. 497-;UCh1. 298; Bniknuf v Thnbir 11 C W. N CTO. Xanda 
V. Hddhii- 7 L. .). 90: Biprd v Haiti la C. W. N (wO . Miilhil: v 
11 C. L, J. 50-^14 C. W. X. 113.7 : hash v. Dehrmha- m C. W. X. .39.T 
Kmita V. Lai’hman — 10 (t Iv. J. 197. 

Dhireiidra v, Nischintopam Co. 3(i liid. Cas. 328^'^^ 2(1 C. 1 j. .1. 118. 

^ Forbes v. Bahadur Cal. 920-18 C. W. X. 717-27 C. 1 . ,1. 134 
IV C. reversing Bahadur v. Forbes C. L. J. 072; Khefra v. Kritartlia- 

uiayi 33 Cal. 700 F. 11, — 10 C. W, N. 547; Vrofnlla v. Ntidbaunessa — 

2 4 C. J. 331. 

* Syednuiiessa v. Ann ritdd e -25 C. L. J. 029 in wliicli Mooorjec J. 
ay made a rexoew of tin; previous rulings. 
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Tlioir evils. 
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Cii'eunis- 
tjinces to he 
L-oiiaidered, 


|J);i I»J^,0V1S10^^S RK(T\H1)1N(I KKNT. 

ilHiin ill Fair orJi'r. niHlia* a moni'y ivni system his 

iiilen-sl ill tliiMii would, to a <;Teal extent^ cease. IdMler th,- 
ciremvistaiices, in Hehar tlie Iioldino- of land on produce rent 
known as the HhuiH system is a rei^nlar Form of the tenanev , 
very common in the three di.striets named above lyino* souih 
of tlie Gan<»es^ 

11i(!re are two Inoadly-differeni |)revailino’ methods In 
which the [iroduce rmits are colleeled. ITnder the ouc 
the ero[) is divided- and the landlord’s share, 
which is ^’imerally one-half, is mad(‘ over to liini in kind ; 
under the othei’ (/)V/^/o// or the value of the mop 

is a|)[)raiso(l and tlie price of the Inndlord’s share is paid in 
money. 

The system was n^ported to he attendeil in Behar hv 
i»’rave almses whici 8. hi) to 7 1 B. T. Act are iiilended to 
nunedy'* and wa.s suj)[)ose(l to lie eeonomieally had and 
oppressive, and facilities are therefore afforded l>y tlie B, 'W 
Act. for (vinnniHih) n’nls juiffahh' in hi ml iiilo mncjf rrnU 
on tlie application of the tenant or the landlord.'^ 

Fiither the raiyal or the landlord may apjdy for (Im! 
[lurpose' to a [lartimdar oFlicer —Collectoi*, Sub-divisional 
olHcer, Settlement officer, or assistant to liim, or an ofliciM' 
specially authorised in this behalf by (jeveriiment,"’ who shall 
determine the sum to lie paid as money rent.® 

Ill doim>’ so, he shall have rei»‘ard to : — {a) the avera.i»'o 
money rent [>ayabie for siindar lands in the vicinity ; (/>) (lie 
aveiui>fe value of the rent actually received by the landlord 
dnrino- ten years or shorter period for which evidence may 
he available; (e) the enar^es ineuri’ed by the landlord in 
respect of irrigation and recpiired for continuing* the same; 
(//) the improvement of the holding made by either parties ' 
According to the instructions issued by the Board of 
Bevenue, in determining the amount of the mom^y-rent, tlie 
officer must be careful to take into consideration', not one 
only, but all the matters mentioned save (e) whenever it has 
no application. A money-rent fixed on the basis of (y/) only 
would ordinarily be too hno, while one fixed on the basis of 
(4) only would ordinarily be too ojcemn:, iVpart from any 

‘ Bonn] of Hevciuui’s Report on the, working of B. 't. Act No. 4 10 A, 
(luted IJDth April, 1892, para. 21. 

- Fimicanc and Amir Ali’s B, T. Act, 2ii(l Bd., 334. 

Ibid, 218. 

+ Act VII I of 1885. S. 40 (e). 

- Ibid (2). 

Act vm of 1885, 8. ^K)(3). 

' [bid, (4) as aiiieiided. 
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oiisideration due to (e) the oilieer is rei^uired to “ have 
CL^ard ’’ to both {a) and (6), ami to liK a rent which will he 
ail* in eoiuparison with both the averaj^-e easli-rent of Mm* 
icio-hhonrhood and the rent in kind hitherto realised Tor tin* 
ami. Unless the landlord has undertaken to maintain the 
neans of irri<4'ation in which ease (e) woidd a[)j>ly, it must he 
)orne in mind that, as the rent eea.ses to vary with the out- 
iirii and becomes fixed, the risk of the season falls on the 
eiiant alone, and the rent should therefore be such as, taking* 
he seasons feood and had) one with another, lu* will he 
‘Mpable of ineetinj^, and may, therefore, he reasonably 
in posed on him.^ 

The time from which the commutation is to take eifeel, ‘>t 
ilicHildlie stated in the order. Tlds is unpnalirc. TIu' 

)hject is to enable the jiarties to know from what tlaie the 
M‘w arrani»*emcnt is to come into operation. It oni^ht not to 
;)e loft ill uncertainty ; and in the absence of any date bein^* 

Ixed in the order, the order must be taken to bo practically 
'HoperalicG, at any rate to remain in susjiense until it is 
irmmded by the sjiecilieation of the term of its o|)eralioji.‘' 

Tdie rent so commuted is to remain naaUered for /o 
During the period it cannot be (mhanced or n'dnced. 
but this rule does not apply where the holdiiiij; is fiiipronul by 
ili<* landlord or there is alteration of its area or its dcfcrtorn^ 

dnrinjG^ the period, whether jicrmanent or tmnporary, 
without tlie raiyaMs fault. ^ 

The rent, may also be commuted bf/ agreement, of the 
parties themselves and where there has been a formal com- ' ' ” 
mutation of Bhaoli into Nu/edly one of the contract in i;* 
parties cannot, without the con.sent of the other, insist on 
averting to Bluvdlf But where the occanujual drrniiioiis 
to Bnkdl. were not Intended to he permanent, tlie landlord 
can claim Bhaoli, The (luestion in each case is what is the 
Intention of the partieH ; if the parties intended that, the 
^substituted agreement was to last for a specified period or 
during the continuance of specified circumstances, or that 
either party could resile from the substituted agreement, with 
or without notice, either party may claim to revert to the 
original agreement ; if, on the other hand, no such intention rornmnentor 
is proved, the substituted agreement can be anunlled, only 


’ Instructions issu(3(i bv Board of Reveuuo nudor S. 40. 

" Act VIII of 188.5, S.“'K)(5). 

iMpntnath v. Dhoda. — 18 Cal. 4-67. 

' Act VIII of 1885, S. 40A, added by Act I of 1907 B.C. 
Diirsari v. Fasihun. — 6 G. L. J. 360. 
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Ilent in 
or kind. 


by consent, by both parties J Tims the payment of reni 
in money may be, as stated betore, in consecpieiiec of a 
variation of the orii^inal stipulation or merely an a 
matter of indidgence or for purjums of con-veineucv. 
And in tlie latter case the landlord is not debarred from 
demandin.e^ payment in kind in conformity with the orij^inal 
contract by the mere fact that the raiyat liad ])aid tlK‘ 
rent in rnoimy which had been accepted by the landlord 
for a number of years. The (juestion whether the payment 
of rent in money is due to the one or the other cause is a pun* 
<piestion of fact, and must de|)end upon the special circums- 
tances of each case ; and the fact that the rent was so jiaid 
for some years may be an element for consideration. 

Disputes often arise as lo whether the rent payable by 
the raiyat is payable in rash or in kind. The question really 
deiieiuls upon the construction of the lease, in each particular 
case. Whore, under the document, the tenant agreed to pay to 
the landlord produce-rent of a certain amount, and on his 
failuic to do so to ))ay its ])rice and the document, only 
merely for the convenience of the parties or for Purposes 
of registration and stam|>, goes on to state the value 
of the produce-rent as existing at the time when the 
document was executed, the estimate of the value was 
not intended to modify, in any way, the terms of the 
contract between the jiarties, which was that the tenant 
should pay a yearly rent in kind and that, on his failuiv 
to do so, ho should pay its jirice. Thus, where the lease* 
stattul that paddy to be delivered and if the tenant failed to 
do so according to the instalment stated, then the arrea?\s (tf 
the rent in paddjf or the price sluill he realisable hy 

legal })rocess and in the tabular statement at the bottom of 
the lease is entered of paddy, value — llupees.’^ llctd 

that what was contenijilated was {layment of the rent hy 
delivery of the paddy itself, and, in case of failure, the tenant 
was to ))ay the market-value of the })addy.'^ Wher(} on the 
other hand, a rental of Rs. oo having heen iixed on 
condition of making over in lieu of the said amount of rent, 
a quantity of rice per annum in accordance witli the standani 
seer. Jleld that the landlord was entitled to rent paid 
in money and not in kind.^ 


‘ Kashi V. Isicnri. — 0 C. Ii. J. 727. 

^ Sohhat V. Abdool — 3 C. W. N. 151. 

145. Purthasarothi w Sivendra — 14 G. W. N. 938 P. C, 

^ Adhar v. Kirtihash — 12 C. L. J. 581). Bipro v. Suchand — 12 C. L. J* 
596-140. W.N. ccxxxii. 

* Bipro V. Siichand-^12 C. L. J. 595=14 C. W. N. ccxxxii. 
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In most, if not all, other districts of the i)rovinee Where no 
lands are also found, the produce of wliich is divided hetween 
die cultivators and the landlord. The settlement with a 
■ )erson by which he undertakes to cultivate the land for a 
sliare of the j)roduee, the remainin^: share ^’oinii^ to the owner, 
does not, by itself, creat(‘ the relationship of landlord 
and tenant between the parties. Local custom recoi»nises 
in such cases no rio-ht to tiie land in the cultivator, but 
merely to a share of the ])roduee raised by him.* In sueli 
eases tlie (* Itivator is a mere .srrvai/f, or laiiourer and vs noi 
niiiiaL But the cultivator may be a tenant. Such is the 
])Osition of a Bhat/idary Adh/dar or Jditii/ar and ihirrfndar. 

The matter has already been sufficiently discussed. 


^ Board ot Tlov'eniie’s R«'[)ort on the workirio- of B.T. Art, 
So. dntod notli April, 189*2, para. 21. Bat .se(‘ Searfarij v. 

O' <r/a(/a • 21 C, W. N. oOo. 
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§ 0— PROTECTION FROM EJECTMENT. 

Inivnunily from (‘jeoirnent ])j tlie laiullord^ oxnopt 
under very peculiar oirevim stances, is the greatest hoon 
conferred on occupancy raiyat.s l)y the Rent Acts of 1851), 
and 18d9 and tlie 13. '\\ Aet.‘ The principle on whicli 
it is based is that by the ancient customary lavv^ of 
the country, a k/rnd I'mhf raiyat was entitled to hold his 
land as long as he paid tbe rent for it. Now an oecupanoy 
raiyat has a substantial interest in his holding, sucli 
that he cannot be deprived of it cxcej)t under the provisions 
of th(^ law relating thereto. The interest possessed l)y him 
was crefited by the common law and custom of the country, 
and not l)y any act or contract with the landlord, and 
cannot arbitrarily be taken away by the latter. lie 
(an be divested of il only for the special reasons 
jjrescvibed by the law.'^ 

Act X of 1.859 put an end to the landlord's right to 
('jeet 0 (*(mpaucy raiyat except for mn-pajjtm'ni of rrnty or 
for bn^ach of any condition in the contract, or for rnis-use 
of the land. Ejectment could be enforced under a decree 
of Court, On non-papveni of reM^ the landlord liad the 
right to get a decree for ejectment on default of paym('nt 
of the amount of the decree within fifteen days from tlie 
date of the decree. But if the temure was ( ranferahle by 
custom or loeel usage, the landbrd could not gei: a docre(' 
for ejectment ; h.e could only put up to sale the tenant's 
interest ; and even if the lease stipulated for imm(.*diate 
ejectment for non-payment of arrears, the Court might 
extend the {)eriod of fifteen days on reasonable grounds. * 

9'he B. T. Act has, however, taken away from tln^ 
landlord this right to eject a raiyat for non-payment 
of rent. Whether th(‘ occupancy right is transferable by 
custom or not, the tenant is not liable to ejectment for 
arrears of rent, but his holding is liable to be sold in 
(‘xocution of a decri‘e for the rent thereof, and the rent 
is declared to be a first charge thereon.'’ The landlord has 
now the right of selling the land as property belonging to 
the raiyat, or, if ho does not choose to do so, he can follow, 

^ Saroda Mitra’.s Land Law of Bengal^ 302. 

Finuemno aucl Amir Ali’s B. T. Act, 1st Ed., 145. 

Saroda Mitra’s hand Law of Bengal^ 303. 

* Saroda Mitra’s TahkI Lav: of Betufal, 30d, 

^ Act yill of 1885, S. 65. 
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in execution ol* his decree, any other property of the rai)rat, 
wliether moveable or immovable, but he cannot eject him 
jrom his holding.' 

As regards the hreaeh of condHim in the contract iji-oai*]! 
it is necessary to bear in mind the fundamental of covenant 
(listinetiou between two classes of cases which lias been 
recognised by a long line of decisions, namely, eases where 
there is a covenant in the lease against certain acts, but 
//o Tujht of re-enlni roHerved in tiie landlord ; and cases 
where tliere is a covenant in the lease against the same Wlit‘ro 
eoupled with a dome for roenirij. In the first class of <>•' 
eases, the leme is if of. forfaited by breach of (OVTmant ; and • 

the remedy of the landlord i.s either by way of injunction 
;i gainst apprehended breach, or, by recovery of damages for 
a breach alreadj committed. In the second class of cases, 
wln're the lease reserves a right if re-entrg^ the landlord 
is not limited to the reliefs by hijunotion or damages^ but W hero it is 
may, at his choice, treat the lease as forfeited and exercise 
hi.s right of re-erUrt/. The lease becomes not void but- 
roidahlc^ and only the lessor, and not the lessee at default, can 
trtiat the term as at an end. The election by the lessor may 
he made by express words or by act. When however the 
landlord indicates his election to takt^ advantage of his 
i'orfeiture, the forfeiture takes etfeet from the moment of h reach, 

Hie forfeiture is complete wdieii the breach of the condition 
occurs. Conseciuently election is not a condition precedent 
to the right of action, but the institution of the suit itself 
is a sufficient manifestation of the exercise of the ojition of 
the lessor to treat the lease as determined.- 

It is a rule of law that if there is a lessee and lie has poj,ition of 
<ireated an underlease or any other legal interest, if the undor 
lease is ferfeited, then the underlessoe or the person who 
claims under the lease, loses his estate as well as the lessee* 
himself, but if the lessee surrenders, he cannot by his own 
Voluntary act in surrendering prejudice the estate of the 
mulerlessee or the person who claims under him.- 

Under the former law, the landlord was entitled to enforce Under old 
a covenant in the lease hy irhick forfeiture was eipressly law. 
provided as the penally for the breach of any ])artieular 
clause.'' And accordingly, where a lessee had covenanted not 
to excavate a tank on the land leased to him, on breach of 

’ V. Binodai—H Cal. M: Fotich v. Foley —U) Cal. 472, Seo Ante. 

“ Dicnrika v. Mathura — 24 C. L. J. 40. 

^ Birchandra v. Hussain— W. R. 29. Makammad v. SAtt—ie 
K. 103. 
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which covenant he was liable to b(‘ evicted, besides payino' 
the cost of lining* up the tank, it was hdd that the zeinindai* 
was (uititlexl to detdare the leasts cancelled and r(‘snrne tlie 
whole of th(; lands, or to sue for cance/laiiou of tiu‘ l(‘asi‘ 
and for damages, ‘ and that there was nothing incompatible 
in t,lu! two remedies of damages and forfeiture for breaeli 
of the eouditions of a lease.- But, although tbe parties 
were l)oiuid by the terms, which tliey had deliberately agreed 
upon between themselves’' y(.‘t, in the ahmice nf aun 
prorhioH in the lease for its caneelment upon the breaca of 
its conditions, or reserving to the landlord the right of 
re-entry on the happening of any such hreacli, it was //e^/ 
that siich breaeh did not lead to the caiieellation of the lease 
or give a right to eject. ^ 

Under the present law the landlord is not entitled 1i> 
eject an occupancy raiyat u|)()n the basis of a covenani in 
tlie le‘ase procvllu(j foi\lorJc}(n^ or ro^enirif as tlu! remedy for 
the breach, unless the covenant is twproi^d and cousi.sfnil 
mih dto prori.s/oi/s of ihr Acfd^^' Even if tin* raiyat were 
to stipulate in the lease that ho would be liabh* to Ik* evict(‘(l 
on breach of any stipulation in the lease, such covenant, if 
inconsistent with tlu* ])ro vision of the Act, would not ho 
enforeeablc in law. The raiyat is not allowed to contract 
himself out of these provisions." As to whethe)’ covenant 
not to transfer the holding is valid and binding see anh\ 

An ocenpancy raiyat is also liable to be ejected fur 
mTS-nsr of Ihr faiul which renders it unlit for the purposes 

of tlie tenancy.*’^ What amounts to im[)roj)er us(*r so 

as to entail forfeiture will bo dealt with hereafter. 

The raiyat cannot be ejected on these grounds exce])t m 
exceulion if a decree passed in a suit brouglit fV)r tlu* 

purpose. And before the landlord can even bring such a suit, 
in order either to liave the lands brought back into tin* 

original eondition in which they were, or to get relief foi' 
the breacdi of the conditions of the contract, the law'- 
prescribes that tlie landlord sboidd serve a noiice on the 
tenant, specifying the prectHe and pariicnlar 
of the land under clause (r?), or the breach under clause (//) : 

> Birchand v, Ht(ssain -l1 W. li. 29. 

- Chmidar Y. Sardar — 18 W. K. 218. 

’ lianikumur Y. Bam -1 Vf. K. 132. 

« V. HahiM~2 W. B. (Act. X) 107. 

'• Mahadeo v. PancUkari— Ui C'. W. N. 322 (324.) 

" Act vni of 188.5, S. 25 (b). 

’ Ibid, S. 178 (1) (c). 

» Act VIII of 1885, S. 25 (a). 

" Ibid S. 156. 
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im\, i f tlipse two acts are capable (/. c?. i^liysically Prior not in? 
pos.sible)^ of being remedied, reijuiring him to rcweV// 
the same, and in any ease {i.e. cvTny case,- M'liotlior 
is capable of nnnedy or not) asking him to [)ay reasonable 
i'<}mpfimfwii for either of tliese acts under (ilanse [a) or 
clause (/y).- Omission to demand compensation in a notice 
jiiN^vents a suit for ejectment from being enteriained 
at all.- And if the tenant f.ils to comply with the 
demand within a reasonable time, namelff^ witli the requisition 
asking him to remedy the breach or to j)ay compensation, the 
landloi'd would be entitled to bring a suit, the procedure for 
which is also laid down. 

Upon such a suit being brought, if the conditions 
l»i’ecedent have been complied with, the Couri has the jiower 
to make a decree declaring tlie amount of compensation 
reasonably payalde to the landlord, and whetlier, in tlie 
opinion of the Court, the misuse or the breach is capable of 
being remedied, and, if so, the court is to declare and direct 
that the defendant should remedy the same (within a reason- 
al)hj jiHiiod to be lixed by the (*ourt). In such a case a 
decree which merely directs the payment of coni|)ensation 
is not a pro[)er decree.'’ In tiie other case, tlie landlord 
would be entitled only to compensation. If the tenant, 
within the period, pays the comjiensation and remedies the 
misuse or breach to tlie satisfaction of the court, the decree 
shall not b(' executed. 

The result, tlnu’cforc, is that if the tenant pays the 
com[)onsation for which he has been declared liable, he 
cannot be ejeeJed if the misuse or the breach is capable 
lK)ing remedied and he does not cornjily with the injunction to 
reiiK'dy it, he is liable to be ejected, and if h(‘ fails to piay 
the compensation awaiiled, he is of course liabk*. also to 
ejectment. But ^vhere he pays the com|)ensation, or, where 
the act is capable of being remedied and he has remedied it, 
there is no ejectment.^ 

Ikd'ore the landlord can succeed in an action under S. 

B.T. Act it is obligatory on him to prove that the land has 
been used in a manner whicli renders it unfit for the purposes 
of the tenancy or that there has been a breach of the terms of 
the contract."’ 


^ liarak v. Kirat — 10 C. iu i. 507. 

‘ Venhad v. Ram— 22 Cal, 77 (84-85). 

iiet Vm of 1885, S. 155. 

* jlfiladdi V. Saiisli-^'34i Ind. Cas. 41)7. 

^ Sourindra v. Rahim—lo Ind. Cas. 497. 



PllOVISlONS llElJARDING RENT. 


ioo 


Measni'o of 
flarriago, 
rioruinal or 
subHlaniial, 


01 aim ill 
rcapccL of 
whole 
toiiancy. 

Com poll ■ 
Nafiori to 
raiyat for 
iinprovcmoiit, 


Tlie compensation, accordino; tD the terms of the section, 
is for ike hmteh. To determine this compensation, we must 
contrast the jiosition of the landlord immediately before the 
breach with that afier the lireach, and tlien ascertain th(‘ 
loss, if any, he lias sustained by reason of the breach. The 
plain intention of the Legislature is that the compensation 
shall be for the injury wliich may have been caused to the 
landlord by the breaidi of tlie covenant, in other words, 
the measure of damages is such a sum as will place tlic 
landlord in the same position as if the breach has not taken 
place. It is wrong to ignore altogether, for tlu? purposi* 
of assessment of (lamages, the period antecedeid to the 
breach, to confine our attention solely to the period mf:m- 
fjvenl to the breach, and then to contrast the position of the 
landlord if he is allowed a decree for ejectment with the 
jiosition if such relief is with-held and to hold that the 
advantage the landlord thus loses is tlic true ineasun* ol' 
the damages for breach of covenant by the tenant. If 
the landlord luns not suffered Huhdanilal damages (/.c. any 
damage measurable in money) by reason of the breach of 
the covenant, justice does not demand that he should be 
allowed to claim from the tenant anything beyond nominal 
damages. The two classes of contingencies, namely, mis- 
use of the land and breach of a condition are placed in flu* 
same eat(‘gory in so far jis the assessment of reasonabk; 
comjiensation is eoncerned.* The claim must include the 
mhole of the lands of the tenancy.'^ What has to be consi- 
dered is the effect of the act on the entire land comprised in 
the tenancy.'^ 

An ejected raiyat lias the right to get compensation foi* 
any nnprovemeiil effected by him ami the jirinciples of 
calculating the com jiensation has been laid down in the Act.^ 
The Act gives him the fui*ther right in respect of crops and 
land pretiarcd for sowing. "’ 

Tlie right given by S. B. T. Act is given to 
the raiyat permnalhf and can not be claimed by an 
auction-purchaser of the interest of a raiyat whose tenancy 
is forfeited by a breach of a condition in the lease.-’ But 
it has been held in a very recent case that the section 


' Krshah Y. Jnanendm — 20 C. L. J. 232. 

" Knmalemcari v. Hurhulhibh — 2 0. L. *1. 369. 

^ Sourindra v. Rohini — 15 Ind. Cas. 497. 

♦ Act Vlll of 1885, S. 82—83 ; sco also S. 178 (1) (cl). 
Ibid, S. 156. 

Dmriha v. Mathura — 24 C. L. J. 40. 
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;i|)j)t*ars to allow tlie (le|)osit to bo nuule not only b\- I ho 
original tenant but by any person who is im plciuled as a 
(lei'endant. ^ 

Hut the ri^ht of the landlord to objeot is to l)e prDH/pfiy Acijuios^conct' 
exeveised ; if he ^fnmh (jy and affnv'Xj the tenaiit tr> i;x) on/^'|^, 
he could not afterwards turn round and seek to evict the ^ ^ ' 

raiyat or interfere with liirn on that basis.- '^Iduis where 
a tenant of an aiy^rienltnral holding’ plant ed kh jofe with 
manffo frees to the knowledij^e but without tlie consent of 
the landlord, thus rihan;.^’ino- the character of th(‘ land, and 
the landlord siu.'d sometime afterwaros for a mandatory 
injunction to have the man^^o trees removed, it was lu'ld 
that having* stood by and allowed the tenant to sjHMid his 
labour and ca|)ital upon the land without takinu;’ action in 
the matter, he was not entitled to any equitable relief in 
thes|iapeof an in junction.'^ vSo if a landlord allowed his 
tenant to erreid pukka, buildluf/s on the lami lie (a)uld not 
turn him out of possession.^ Similarly, il; he allowi'd 
him to ej'cnrafe a tank or to excavate earth for brick 
wakitKf^ without making any attempt to restrain him/’ 
he would not be allowed to eject or interfere with him 
afterwards. 

The rig’ll t of the landlord to eject may also be lost of 

by his conduct amounting to a waiver of' the forfeiture forfeiture, 
incurred. The courts always lean against forfeitures and 
therefore whenever a landlord means to take advantage 'Vluif 
of any breach of covenant or condition which operates as 
a forfeiture of the lease, he must not do any act which may 
be deemed to be an acknowledgment of the continuance of 
the tenancy and so operate as a waiver of the forfeiture. ‘ 1die 
following acts have been held to amount to a waiver under the 
English law : — Demand or acce})tanee of rent accruing due 
after tlie forfeiture oyierates as a matter of law to waive all for- 
feitures then known to the lessor, notwithstanding any ]>rotest 
oil his part against such waiver ; but subseqiumt receipt of 
rent due prior to the forfeiture is wo wairef . Action for 

* Ajiiitddi V. Saiiiih—'M Iiid. Cas. 497. 

- Jkni V. ./CTI- -12 W. E. 49.5 = 7 B. L. E, 152 ; Shib v. liamon K, 

W E. 300=8 B. L. R. 242; Kc(far v. Cal. 34 = 0 C. L. E. 

509 ; Pramtma v. Joyun — 10 C. E. E. 25 ; Nidioll v. Tariui — 23 W. E. 

298 ; Jjinimt v. Riiplfan--^ Cal. 009= 12 C. L. R. 3(X). 

^ Naina v. ~-9 Cal. 609=12 C. h. E. 3(X>. 

^ Beniw ./oz/— 12 W. E. 495 = 7 B. L. E. 150; Sib v, /iuzjzazi—lo 
VV. E. 360 = 8 B. L. E.242 ; Pramma v. Jayan ~10 C. f., E. 25. 

« mholl V. Tarini 23 W. E. 298. 

® Kedar v. Khettro — 0 Cal 34=0 C. L. U. 509. Ibid, 

^ Woodfall's Landlord and Tenant,^ l7tli Ed, 30, 

26 
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rent accruing due aftei* the forfeiture, or distress for rent 
also amounts to waiver.^ Similarly, it has been decided in 
India that a landlord who has accepted rent from his tenant 
subsef{uently to the date of forfeiture must be held to hav<' 
waived his ri^ht to eject.- If he sues his tenant for rent 
due subsequently to the date of the forfeiture, he will 
similarly lose his ri^ht to eject. *’ But he can sue for 
ejectment on further breaches of the condition of tic* 
lease. Receipt of Vent is not in itself a waiver of every 
previous forfeiture : it is only evidence of a waiver.'’ 

There can ho no iroher unless tlie landlord has full know- 
ledjje of his rig’hts and of the facts whicli would enable bini 
to take r‘ffeetunl action for enforcement of sucli rights. Tin* 
burden of ))roof is on th<.‘ tenant wlio relies on the waiver.'’ 

The B. ^r. Act provides one yearns limitaiion for a 
suit to eject a rart/a* on account of a breach of condition 
in resju'ct of which there is a contract ij piu- 

viding that ejectment shall 1)0 the penalty of such breach ; 
that is to say, for a suit under S. '25 {ji) of the Act.'^ But 
where there is no written contract the authors of the Ael 
have possibly considered that the general law which 
provide.s two years' limitation (under Article 32 Schedule 1 
of the Jjimitation Act) suHiciently dealt with that case, 
If it wer(! oth(?rvvise, th(U*e would be an extra-ordinary 
difference between the periods provided in the one ease 
for a suit where there was a written contract and in the 
otlier for a suit of a similar nature where there was no written 
contract. Moreover* apart from the words of the section, 
it is obvious thal in a ease of this kind one would ex|)ecl 
to tiud legislature lixiug a comparatively short |)eriod of 
limitation, as great hardship might be done to a tenant if 
his landlord were to stand bv and take no steps until close 
upon the expiration of a long period of li]nilation. 'fhe Act 
also contains no j)rovision regarding suits under S. 2.”) (//) of 
the Act. Siieh a suit is governed by the same Article of the 
Limitation Act. Thus a suit brought under S. 25 (a) ainl 
S. 155 B.T. Act for ejectment of a raiyat and for the removal 
of trees planted by him on land leased out for agricultural 
purposes, is governed by Art 32 Scb. II of the Limitation 


' Fimicuneaiid Airiii* Ali’s B. T. Act, 1st Ed., 552. 
- Knli V', Fazle~9 Cal, 848, 

« Jogeahari v. MahomM- H Oal. 88. 

* Dulli V, Mihcr—H W. R. 188, 

^ Ohnndcr v. Sirdar — 18 W. R, 218. 

Dhanukdhfiri v. 11 C. W. N. 848. 

’ Act VllI of 1885, Art 1. Sch III. 
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Act {XY of 1877)’. Whore the primary relief sought is in 
effect a mandatory injunction dircctint^ the defendant to illl 
up a tank and to pay the j)laintifF com])ensation for liis 
allowed wrong’fid act, and the secondary relief is ejectment, 
which can not follow save on the defend ant/s failure to 
cornpiv with that order, in other words it was contingent on 
that failure. Held----that Art. 32 of S(‘h. 11 of tin* 
lamitation Act ap])lies.“ The period of limitation runs 
j'rom the time when the landlord becomes aware of the 
inis-use or breach eompland of.*’ 

There is nothing in law which j>revents an oeeupaney 
ijiiyat from giving up the actual cultivation of the soil 
and rtyinu^rfiuf/ /um-se/J into a mere rent-recri rcfj and even if 
he does so he is not liable to he ejected. This matter also 
lias already been fully discussed. 

A(*eording t(» tlie principles of English law a teJiant 
by setting uji an adverse title to the lan(l held nnd(*r his 
landlord, forfeits all his riglits as a tenaat, becomes a tres- 
passer and as such is liable to ejectment. But, in order to 
make a ili-sc/ aimer sutllcient, it must amount to a ilirect 
rrpifiHatiov of the refahon of landlord and tenant, or a 
distinct claim to hold possession of the estate upon a ground 
wholly inconsistent with the existence ot that relation, 
which by necessary implication is a repudiation of it, and 
renunciation by the party of his eharacti'r as a tenant, 
cither by setting up a title in anotlier, or by claiming a title 
ill himself. In each case it must bo decided wlietlici’ wbat 
has taken place does or does not amount to a disclaimer of 
the tenancy, and the Courts always lean against forfeiture 
of this kind. An omission to acknowledge the landlord 
as such by rc(piiring further information is obviously not 
within rhe rulcj for wlnui a tenant refuses [layment of rent 

ilemanitfi proif of i/te liile of the claimant, his refusal 
to pay rent until lie knows who is the rightful owner is a 
negative pregnant with an affirmative that the true owner, 
when ascertained, would be jiaid. A refusal, therefore, on 
tlie part of the tenant to pay rent to the landlord until he is 
satisfied as to his title, is not such a disclaimer as would 
effect the termination of his tenancy. On the same principle, 
the rule does not apply to a case in which the tenant does 

' Soman V. Ray huh tr — 24 Cfil. L60— I C. W. N. 223 distinguishing 
hf'ddarnalh v. Khfdt urS Ctil. 34 ; Ganesh v. Gondour—d Cal. 147 : Sharoop 
V'. do(^nr-2G 5G4--3 C. W. N. 404. 

- flharoop v. Jogessur — 3 C. W. N. 404=26 Cal. 564 

Gohinda v. KamiziMiU'^^ C. W. N. ccxivi. 
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not sot lip a title to tlio whole iu himself or in others, hm 
merely (inr.'<lioni< the ej‘fnif of Ihi intered of the plainJijf 
and his liflo to receive the entire rent. A partial denial of 
the title of tlH‘ landlord cannot efPect a partial forfeiture of 
the tenancy and confer upon the tenant two ineoi^sistent 
charaiders, namely that of tenant in respecit of an indivi- 
dual shai‘(‘ of the lands included in the tenancy and of a 
trespasser in respect of the reniaind(?r. A mere renunciation 
of t(man(‘y without denial of tlie landlord's title, thouj^di it 
may operate as surrender, eannot anioiit to a disclaimer J 

lliis rule of forfeiture by disclaimer is oidy a particular 
ajiplicatiou of the general principle of law that a man eannot 
a|)probate and reproha c ; and th(‘ law upon the point 
a])pears to he founded on tin* doctrine of rdoppef rather than 
of waiver of notice (to (piit) by consent; the tenant hv 
denying the existence of any tenaney as between him and 
the claimant, and tluu’eby renderin< 4 ‘ an ejectment necessary, 
is estopped from afterwards jirovin^ that theri,* was a 
tenaney from year to year existing* between them, which 
onp;hl/ to have been duly determimxl by notice to quit before 
action brought. - 

This doctrine of forfeiture by disclaimer of landlord's 
title was early adopted by the Courts in India in various 
decisions and then subsequently came to bi* embodied in the 
Transfer of Property Aet.'^ The same rule was also followed 
uniformly in cases governed by the old Rent Law (Act VIII 
of ISOll B,('.) which was repealed by the Bengal Tenaiicv 
Act (VUI of 1885). 

But under the B. T. Act it is settled law that a dis-^ 
elaimer of the landlord's title does not work as a forfeiture of 
till* tenancy where it is ia operation. The reason is that the 
Act is exhaustive of the cases in which the landlord may eject 
his tenant and disclaimer is not one of them. As pointed by 
Wilson J: — “ This Act, has made a material change in the law 
in this respect. Tlie mode in which it has dealt with the sub- 
ject of eviction of tenants from their tenures or holding, is to 
enumerate the things which sliall be the grounds for a suit 
for eviction, and in express terms to exclude every other 
groumr' (See S. 10,18,25, 44,49 and 78 of the Act.) 
Upon a discussion of the several sections of the Act ^^it 
seems clear that under the present Rent Law, in all the cases 
to which it applies, there can be no longer any eviction <ei 


* Pratap v. IHraj~PJ C. L. .T. 77 -= 20 1. C. 823. 
■’ Mnlliko V. Mnhhan — 2 C. L. J. 389. 

Act J V of 1882, S. Ill (g). 
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f lip o’voivnd of fort'eituro, inenrmi by deiiyini^ the title of tlie 

iMtidlord.’’^ But it has been held in some cases tliat wliere the 

({filial of the plaintiff’s title by the defendant Ihih Ikk^u ijikch 

vp>d (o in fhn mi f for rerif (that is where the question whether efforUo h} " 

tlie relationship of landlord and tenant under the B. 1\ Act 

existed was at issue in another suit and tlu; court found 

that it did not and jiassed a decree accord ini>’ly) the 

defendant is esfopped by a matter of record from pleadin<>^ 

his tenancy^ and the rule the denial of the landlord's 

title does not work as a forfeiture of aij^rieultural tiuianeies 

has no application.^ But, as observed by Justice Sir 

Asliutosh Mookerjeo “To hold that a tenant ^ * 

may be evicted because, by reason of the doctrine of estopjiel 

lie is debarred from pleading his tenancy, seems to us to be 

an a[)plication of the doctrine of forfeiture by disclaimer 

witliOLit the formal use of the expression’’^^ For, as stated 

befotP, the rule itself is founded upon the principle of 

estoppel. But, ins])ite of the opinion thus expressed, 

it has been pointed out in a very recent decision of the 

Calcutta Hi^h (h)urt that it is setth^d law that where 

lh(? denial of the relationshi]) of landlord and tenant has 

been followed by a decree affirm inj^ the denial, the 

landlord, on proof of his title, cannot be resisted in his 

suit for ejecdanent. The n^ason <>^iven is that the d(‘cree has 

decided the relationship of the jiarties. Where, however, a 

rent suit was not proceeded to judgunent but mlhlfawn^ and 

no connection between the dis-claimer and withdrawal of the 

suit was established, lldd that there was no estoppel against 

the defendant in a subsequent suit for eji^ctment on the 

ground of denial of landlord's title. The disclaimer by 

itself could not terminate the tenancy.^ Biit the denial by Denial in 

a defendant of his landlord's title in the wriiim states 

would not entitle the plaintiff to a decree for ejectment 

on the ground of forfeiture in that suit.^"^ For the cause 

of action must be based on sometliing whitdi accrued 

antecedent to the suit. Where, therefore, a disclaimer 

is r(died on, it must appear to have been made before or 


* DehiriuhU v Ahdur — 17 Cal 190 followtHl in Dhnra v jf?nm- 20 Cal 

101 . 

' Nilniadhah v Atlanta — 2 C. W. N. 755 ; Faif?, v Affafuddin — 
0. W. N. 575. 

Mallika v Makham—2 C. L, J. 589--- 9 C, W. N. 928. 

* Ahad V iVaj-am— 19 C. W. N. clxxvi 

® See MnlUkd v Makham -2 C.L.J. 380 = 9 C.W.N. 928. Nizamaddin 
V M(imtaruddin -~2S Cal 135 ; Mddnn v Rajah — 28 Cal. 243 ; Vitim v 
}3om. 407 ; Madhithan v Atiri — 15 Mad. 723. 
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on the day mentioned in the writ of ejectment as the time 
when the (daiinant was entitled to possession J 

But tlio denial of the landloixFs title hy the lyrordnl 
fnaiiil cannot o|)erate as a forfeiture of tiie tenancy in so 
fill’ as the vvrrrordM fritauLs are concerned. For, thouo li ho 
represented the tenancy in the books of tiie landlord and was 
entitled to bind his co-sharers for the; pnrj)oses of the tenane\ , 
he rnnst l)e taken to have acted beyond the scope of h!> 
authority when he repudiated the tenancy. And as thei'o 
cannot be a forfeiture of the tenancy in part the tenanev 
.still subsists. A suit for ejectment in such a case must 
tlierefore fail. But there is no reason why the plaintiif 
.should realise vent from all the defendants on the footing* 
that the tenancy subsists-. 

Where disclaimer operates as a forfeiture no notice to 
cjiiit is necessary before ejectment of the tenant*'. 

Now a tenant, who renounces liis character as a tenant 
of the landlord, by settino* u[), without reasonable or probable 
cause, title in a tliird jierson or himself, is liable to have i\ 
decree for damages passed against liiin. ’ 

The sale or parting with a part of a holding is not a 
ground for forfeiture undei’ the B. T. Act even wlicrc the 
occupancy holding is non -transferable, unless the oeeupaney 
raiyat abandons the holding altogether in the sense of the 
Bengal Tenancy Act. But where tlie sale is of the wAo/e of 
the holding the landlord to ordinarily entitled to re-enter.*’ 
Ibit where there is a stipulation that tlie lessee would not 
transfer the land leased to him, he cannot be said to iiave 
rdduntarilj/ transferred his interest when the land is sold 
against his will by the act of a court.'’’ But a convenant for 
re-entry by the landlord upon an involimlary sale is valid and 
operative in law,' 

An oeeupaney raiyat is further protected from eviction 
at the instance of an auction-purchaser of an estate .sold for 
(irreaYH af (jouenwietd revemw. The Revenue Sale Law lays 
down that such a purchaser acquires 'The estate free from 
i iicnmimncefi” , but he is not entitled "to (jerf any raiyat 


1 Maima V Makham—2 G. L. J. 389-9 C. W. N. 928. 

- Bircndra v n/nfbawr.iiuvi/i-— 39 Cal 1)03. 

■' Anandamoyi -33 Cal 339 ; Khater v Hadrnddi--R\: Cal 922. 

* B. 180 A added by Act t of 1907 B. C, and E.B. and A to Act VMI 
of 1885. 

^ Bee Ante, 

" Nihno.dh(ih v Namidam — 17 Cal, 820. 
y tf irarika v Mathura — 24 C. L. J. 40. 



niOTECTtON FROM EJECTMENT. 


207 


having a ri^ht of oeeupancy at a ilxed rent^', even thoiip^h he 
niav hold under a lease ^'ranted by the defaulting proprietor 
or ienure-holder.' The right of such a raiyat being statutory, 

|h‘ is expressly })roteeted, notwithstanding that his oeeupatiou 
was originally based on a grant by tlie defaulter.- Tlie 
protect ion which the laws offer to occupancy raiyats at (ixed 
rates is not one of the ordinary exceptions but is a proviso 
)^xj)ressing the determination of the Legislature that no 
purchaser shall disturb any of the permanent tenants on the 
l.'ind, who are in actual oecu{)ation of the soil and are (uilti rat- 
ing it. 'file term ^'rhjhl of occupaucff at jlived rales^^ meant in 
the year 1859 (when the law was passed) apparently the 
successors of Kifadomf Khitd KosU raiyats in th(‘ Regulations, 
while the ofdniary KJnid Aas/if- raiyats became occupancy 
raiyats. The intention of the Legislature, therefore, was 
that these Khideuii Klind Kasifl raiyats should not only not 
be lialile to ojccfwentj but should not be liable to cii/tanroiiieid 
rent ; and to these i)ersons have succeeded what the 13. 

T. A(.*t now classes as ndffa fa at fixed ratcH^\ Raiyats 
holding at fixed rates, therefore, are primarily the p(u’sorjs 
ivferredto in the proviso to Section of Act Xl of 1859. Ibit 
in a case long after the 13. T. Act came into force, Mitra J., 
liiis laid down that ttie right of occu])aney that is hereby 
protected is not limited to the right that could l)c acquired 
nuder the rules laid down in Act X of 1859 l)ut also covers 
‘^a right of occupancy that might be ac([ni red under laws 
promulgated since 1859.”'^ The protection thend'ore has 
i)eeu extended by recent rulings under 13. T. Act from tliesc 
Khiidmi Khitd Kashi raiyats or raiyats-at-tixed-ratos to all 
classes of occu|)ancy raiyats.^ The matter has been 
discussed fully while dealing with the question of euliance- 
inent of rent. 

The 13. T. Act also offers similar protection to (viii) 

th(‘ occupancy raiyat when the tenure within the ambit ‘Sait* oftonurc 
of which his holding is stituate is sold for the arrears of its 
own rent. It lays down that a purchaser at a sale for ai/' ' 

arrear of rent shall always take subject to certain interests 
which are called ‘‘ luteresfs^^ anioug which it 

‘ Actxior mo, s. ;i7. 

" Savacla Mitra’s Laud Law of Law i.ectures 

FSIM, 304. 

" Sarat V. A.^unan — 8 C. W. N'. 001=31 Cal 725; hut/ see Bhut \>. 

^Lnunatha — ll C. L. J. 98-13 C, W. X. 1025 which Uoes not deal with this 

Abdul V. MaM>id~22 C. L. J. 223=20 C. W. N. 185. 

^ Act VIII of 1885, S. 159. 
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(lx) 

Sale or Vatni 
under Reg. 
Vlll. 


Residetii 
ocoiipaiicy 
ruiyat only 
protected. 


Not non- 
resident 
oecuj)ancy 
raiyatH, 


Tlieir posi- 
tion anoma- 
lous. 


includes i]i(‘ rigfhl of oeoupaney.^ A decree for ejeetinonl 
cannot, therefore, be made against even an under-raiyat 
with a riii^lit of occupancy at the instance of such a 
j/iirchaser. - 

The .iH/am sale protects from ejectment only the 
/cast rah/ats or resit/ enf and /(eredifari/ cn/tivafors^^ 
opposed to the pai/cashf raiyats or raiyats wlio are residents of 
another or neig^hbourin^ villagje and cultivate land near their 
own village who are not similarly protected from eviction. 
The distinction between the Khidkasht and the paikashl raiyats 
is no-where mentioned in the Rent Act of 1859, though it is 
alluded to as still existing in some of the later enactments, A’// 
Act VIM of 18t)5. The broad distinction existing since then 
between the rights of the aetnal cultivators is the creation 
of that Act which divided them into raiyats having rights ol‘ 
occnimncy and those having no such rights and are inerely 
temporary tenants or tenants-at-will. TluMpicstion therefore 
arises : Is an occn[)aney or non-ocenpancy liolding ))rotecte(j 
under 8. 11 el. 3 of Reg. AMII of 1819? As all occupancy 
raiyats are not necessarily rest den/ and /teredif ary these 
words, if strictly construed, would exclude a good many 
of the occupancy raiyats from the j^rotection. As the 
words stand, at present an occnparicy (or a non-ocen- 
pancy) lio/dinr/^ //* no/ Jteld /)ij a K/tudkashl raijjalj that is 
a resident and hereditary cultivator, is not an incumbrance 
and not proteeb^d from ejectment by the terms of 
S. 11 Cl. Reg. VTII and may be annulled by a pin - 
chaser at a sale neld under the Regulation. 

There is no doubt that originally a or non- 

resident raiyat could be ejected by an auction-purchaser at 
an Asfam sale and the law in this respect is still the same. 
A paikasht cultivator, even if he might have acfjuired a 
right of occupancy under the subsequent Rent Laws, is still 
liable to be ejeeted at the instance of such a purchaser. ^ 
Such is also the case when an under-tenure, such as Darpatio 
is sold for arrears of rent.‘^ 

The position of a paikashl raiyat, if he acquired a right 
of occupancy, is therefore still anomalous. For, although he 
is protected from eviction at the instance of a purchaser at a 


‘ Ibid, S. mo. 

- Dehi V. As utoifh- 20 fad. Cus. oo. 

’ Regulation VlIl of 1819, S. 11(3). 
* Jogeshu'fir v. Abed — 3 C. W. N. 13. 
Act VIII of 1865, B.C. S. 16. 
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salt! for arrears of rout uiulor tlio B. T. Act or 
oven for arrears of revenue under the Revemu* Sale Law, 

1)0 is, as we liave seen, liable to l )0 ejected by a pnrcdiaser 
;it a sale held under the Phinl R(‘<yulation. Act X of 1851) 
no doubt did away with the distinction of KluidliaslU and 
raiyats and introduced in its [>iaee tlie distinction 
Ixdween occupancy and non-oceu|)ancv raiyats, but we find 
that the old distinction still remains for the j)urjHises of 
lhat Re'>*uIation. The protection afforded by it ou^ht now 
lo be extended to all oceujianey raiyats irresjiective of theii\^,^j,.,„j„„.,,l 
origin and residence in the village, especially as now under oMaw do.sij-- 
Ihe R. T. Act settled raiyats necessarily acquire 

occupancy rights in all lands held by them in the same 
village, and an occupancy raiyat need not lu'ccssarily be 
resident ’\and “ hereditary,^’ and, therefore there is not 
umeh difference between a AVz/o/Zvov/zL settled and an occu- 
pancy raiyat. ‘ 

In the case of the sale ot* an uader-tenuro for arrears of , 
n.nit under Act VIII B.(l of 1 865 the auction-{)ureliaser is not 
entitled to eject Kfrudht^dd raiyats or resident hereditary Act VI 1 1 n.C. 
cullivators and the expression Khndl'a.sfd as 

used here, means ‘^resident hereditary cultivators.”'’ A 
tenant/s occupancy right is not avoided by the operation of 
S. 16 of the Act.' Even when a tenant was not in j»usses- 
sion of lands as a resident hereditary cultivator within the 
meaning of the section, and not an occupancy raiyat, when 
luj took a wokarari. lease of the same, but wjmt on cultivating 
the land thereafter for a period of more than twelve }’oars 
and thereby acquired an occiq)ancy right, he retained tiu* 
occupancy right, even tho\igh the molnuuni right, whicli he 
had also obtained, was extinguished by the operation S. 16 of 
the Act on a sale of the tenure for arrears of rent. He was 
not therefore liable to be ejected. Reg. \ III of ISli) did 
not recognise oecnpancy right not then in existence but, 
in the Act of 1865 oecMi))ancy riglit acquired under Act X 
was also recognised.'' 


‘ See Sarada Mirra’s I.and Latv <</ ftcugal, 300. 

- Act YIIl ot* 1805 13.C. S. 16. 

Koorifce v. Ilirdoy- 16 W. E. 20f). 

* Kmaui Y. Atar-22 W. E. 133. 

V. Ham—W 0. W. N. 8.58, (listiiiifuisln'ng, ./ef/e,s/re.v/r v. 
— 3 C.W.N. 13, following Fnrdey v, FnrlaF—ll AV.ll. 253 : NihnafJhab 
V. Shihu-^-FS W. li. 410; Emani v. AUiv — 22 W. 11. 133. 

27 
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INClDliXT.S 01'’ OCCUPANCY ilKOIT. 


C'HO of IjuhI. 


[Jnderold law 
f08 1 rioted to 
])]•() pose of 
tenancy. 


Complel.c 

change. 

fcii’cctioji of 
brick }»ons('. 


K.vcavation 
of tank. 


Making l)ric)c. 


A garden. 

Under 1C T. 
Act. 

Materially 
impairing 
value or 
rendering 
it untit for 
purpose's of 
tenancy. 


§ ; 5 . USE OF LAND. 

The statittory rifjjlif of oecMij)atiey cannot be cxtende.l 
so as to make it inclndi* eomj)lete dominion over tlie land, 
subject only to the payment of a rent, lialtle to be onbaneed 
on certain ('onditions. The landlord is still entitled to 
insist Ibat tlu' land sliall be uscmI for I be purposes f«»r 
whieb it was orantvd. 

Under tbe old law tbe riobl of tlje tenant to use Ibe 
land was H'dilcletl iu (he purpose for wbieli tbe tenancy 
was created, and in any ease of any alt(‘m]>ted diversion, 
tbe landlord was <‘ntitled to restrain tbe raiyat. And 
altbou<rb tbe (.\)nrt,s were inclined to place a liberal inter- 
pretation on tbe ri<rbt of lie' tenant to ii.se tbe land in bis 
0(*eu[m.tion, t,bey did not sanction a, cuhiplcli' vIuhkjc in tbe 
mode of enjoy montU Aeeordirn^iy, tboni>*b in an early 
ease under Act X of 18 oll it was said tba-t a raiyat uiib 
a rijgbt cd* oecuj)a,ney miirhi, creel a pvcca hvHse on bis laiul 
and do wbat be liki'd with it, so long;' as be did not in jure 
it to tbe Zemindar’s dc'triment,- in a later case it Nvas 
bowever held t.liat tbe Ziunindar was entitled to ol)j(‘('t to 
Ibe erection of Ijiick /lotmcx on land let for pnr))oses of 
cultivation or to tbe doin<>' in find oF anytbini»' whieb 
would sufj^ifuuH-d/ff ii'lcr Utr of fhr fnnire.''' 

dims, as the tenancy was <‘rcat(*d For ordinary ag’ricultural 
purposes, r.(j. For cultivating^ paddy or oilier crops, the raiyat 
was not allowed to ouuu olo n lank on the land or any part 
oF if, in Contravi'idion of the t('rms of bis lease’ or dig’ 
earth for the jmrpose of ninkiug It would also seem 

from tb(‘ decided eases that tlie convei’sion of pa-d}' land into 
a fptrdcH for bortienltnral j>iirpos(‘S was a. misuse of tbe 
land.'' 

Under the IL Act tbe occupancy raiyat is enjoined 
not to use tbe land of bis tcnaiuyy in such a mannei' 
U) male rial ! 1/ nirpair d.'i nt/ne or rnh/rr if >1 a f if for pur- 
posefi of the hrnauaff The (|iiesti()n wlietber a partieidai’ 
user of tbe land is or is not sneb, is, as tbe Privy Council 

' Laf V, 7M>- a (hil. 781-2 C.L.R. 294. 

- Ntin/uuiulf.dh V. (foriud—ii W. H. (.\ct X) 40. 

•’ Shih V. BiiuKin IT} \V, ]{. a()0=-8 B. L, B. 2 I-2 : J<uj(it v, 24 

W. K. 220: hill V. Dru M Cul. 78. 

‘ Taniii V. Deh 8 B. L. U. Aj)p. 09. w Manirxddin — 11 

B. L. li. Apj). K)-20 W. K. 230. 

^ Kadamhini v. Kahi)h -2 \V, B. 157: Annud v. Bi.<.^nna/h—il 
VV. R. 410. 

y Saradfv Mitru\s L/ur of Bcrnjdl 301. Soiuau v. Ra(piul>iu\- 2i: 
Cal. 100: 

^ Act Vlll of 1885, S. 23. 
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poililed out, a (juestioii of fact ami must clepond u|)')n the To« 
cireumstauees of each case. Wliat has to be considered is 
the (if (he aef upon (he entn'e I ihitl rornpriwd I e (he^'^^^^^ 

Thus wliere a holding’ ('orn prised ()(> Jh'ghas and .'m l 
the tenants sublet 1 Bi^dias to an undei’-lessee who excavated 
a tank on two bii>‘has, and it was found that the tank lead 
not renderd the land of the tenancy unlit for the purposes 
thereof, but was a practical necessity held — that lln.^ raiyat 
coidd not be ejected under 8. 2o(2) B.T. Act. - Rei;‘ard iniist 

he had to the -v/y/wy' ///c holdtiup or tif Ure ,(rco wUhd'nir > 
from actual cultivation, or to the of xnrh infhdrawitl 

upon the tit ness of the holdiiiii- taken as a whole for protit- 
able cultivation. ' But the purjmv which a })nrt ion of 
the holdin<>’ is withdrawn from actual cultivjvtion must be 
direcd/f cfottK^ided irilh agrie/fU n re. I’hus the eiiKiraiioii 

of indigo is an ao*ricultural })urpose and the )nonnfor(nre 
i)f ii/digo rnl'o.s out of in{lii»*o j)lants is also an object ()ire(‘lly 
C'onnocted with agriculturai j)iirsuits. And it cannot be laid 
down as a broad proposition of law that tin* (jni/ding c/‘ cj/ pi, r|,(KS(? 
i iidigo J)f(doi'// on land let out for a;L»*ricidtural |)urj)oses must 
generally render it unlit for the purpose of the tenancy. It‘*J ^orniecici 
is a (juestion of fact and must depimd uj)on circumstances of th 
each case A The c/vW/c// ly the raiyat ^y* o .sni(o(j(e ////v7- ngriniltnn*. 
ling honse on his land is not ikjw [)rohibitcd. There 
is nothino* in law to indicate that the suitable 
dwelling Imuse must be one of a (eynpona'jf descri))tion only. A 
house consisting of masonry walls su[)porting a corrugab'd 
iron roof is allowed. ‘ But when* the juirposo for which a- 
portion of (he land is sought to 1) * withdrawn from actual 
(‘ultivation is (o(itflf inieonncided frith agrienKnre {r.g. th(;‘ 
e>i(nljliHhnirn( of 0 in n'kfd) it is clear that the (‘xecution of 
the design will render the holding unlit for agriculture, for 
which pur])Ose alone the land was let out to the tenants. 

And it is immaterial that the proposc'd mark(d, will oeenpf/ 
not wore than fine-tenth of the area of the entire holding, 
that circurnstaiK'e cannot alTect the natuic and chaiactei' of 
tlie unauthorise 1 act. 

S. 23 is a|)plicable not only to cases where the 
land is made permanentlif unfit but also to cases where it 
is made tewporariitf unfit, for the purpose of the tenancy.-'' 


' Vlm'i V . C. L. 10 P. Cj.^U Cal. 718 P. O.-ll 

C. W. N. 794- L.P. U I. A. m. 

^ Saurendra v. Unliim—V) Incl. Ca,s. 497. 

Rajki.^hore v. /?«/Vi7o‘— 23 C. L. J. 85-20 C. W. N. 

‘ JIarl V. Barodif-H C. W. X. 754-31 Cal. 1074. 
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liVCIDENTS OV OCCrPANC’Y RIGHT. 


LaiuHord’s 
remedy for 
improper use. 


In cases of such improper use of the land, liu' 
landlord is entitled to ask for an injunction foi- 
restrainini^ the coiive sion and for dainajcs to the extent 
of the actual loss sustained by him. It is inequitable and 
unjust to comped the raiyat to till up the tank or reino\o 
the structures or tlie fruit trees he might have planted. J| 
is also inequitable to award as damages an amount that may 
be necessary for filling up the tank or other excavation. 
'Die mra.^ni'K^ of dn rnfjr.s should be regulated by a calculat ion 
of the ])rob vble loss that may in future be sustained by tin- 
landlord. l^lstirnate the letting value of tlie raiyati land 
upon the conversion and that subsequent to it, and tin- 
actual loss of the landlord will be so many years^ ])urehas(‘ 
of the annual loss *. Further tlie landlord is entitled lo 
bring a suit for the eject nicnl tin- tenant-. This point 
is discussed (dsewhere. 


* iSiiradii Milm’s Itunil Ldu: of dOl ; ySoo N iidnint nlldJi v 

lOn'ind () W, 11. (Act X) 40; 8pt‘cilic Relict' Act I. of 1877 S. ol. 

' Act VI I ! of 1S85, S 25. 



RKiHT TO IIAKK UtPltOVEMENTTS. 


t. RUaiT TO MAKE IMPROVEMENTS ON 
ms HOLI)IN(i. 

I 'lulcr tlu! R. T. Act. iin oW!ii|(aiify niiyal has a <" 
to Uiake u\ his land ' and ^i' 0 })ror,>~ 

. liave bi*en deli nod to mean ^'any umrk wliieli adds to tiie 
value ol* the holding', which is suitable to the holding, and 
whieh is consistent with the purpose l‘or which it was lei, 

,.:uch as, e.g. wells, tanks, water channels, suitable dwelling 
houses for the raiyat and his family with necessary out- 
iionses'. In order to he an iHiprort^nunif two ehmients ;u'e 
necessary : — {a) that the work adds to the value of the holding. 

Xo work exeeutod by tlie raiyat of the holding would be an 
improvement if it suh.stantially diiiiinislies th(‘ value of his 
hindlord’s property; and, (Jj) that it is suifahle to the holding 
ami consistent with tlie purj):)se for whieh it was let. 

The tenant was not entitled under tlu‘ old law’’ (nor is ciiunnT. in 
he entitled under the present enaetment) to rlmuiji’ (hr c/////vM-lianie(er ol’ 
nKd'arfrr of tlu^ land from wind, it was when he go( it, or to 
make a permanent alteration oT ihe landlord’s p’opvrty.^ 

'To convert land leased for agricultural purposes bito ^ 

l)iiilding land,'' or to make excavations for ])roviding <'a.rtli 
.For bricks (-ould not 1)0 what is known in Knglish law as Miikin*'- hn’elr 
ameiiorad tin '1,'he tenant can now huild n pi'opvr 

hahUtiiwn for himself on the land And, althongli the iViipjiiiij 

/fV///’ was, under tin* old law, n'garded as altering tin* Dihi-iioi-r tank 
eharacter of the huldir.g ami doing permanent damag(‘ to 
tlie landlord’s property '’^, such an act can now, under the jiresenl 
law, be regarded as ameliorating waste if the tank was (‘xcavated 
/{)>' (he piii'piisr <il‘ tujrirnfffne or f<n‘ ihe /mv' of mm nitd 
f(i.l(/e emploijtul lit tufrlml lurry Hut digging tank lor good ^vaim- 

'Irinking water does not come within the seidion.^'* pilk^ 

ddie work in*ed nol ho (wmiird tm ///c Z/cA////// itsdl. 

A water pipe brongld from another place to the holding 
{ 01 ' purposes of irrigation, though not on the holding, would 


^ Acfc YJiloflSS.j, S. 77(1). 

“ lUd, S. 70(1) - (2) 

•' Ananda v. JiL!isonf.ith -A7 W, K, 416. 

' Fiinicaiie and Amir AH’s Denyul Tennnnj Ad, Isi Kd, a20. 

•’ Hari V. Bnroda—‘dO Cal. 1014=8^0. W. N. 754: 8. 70 (/) H. T. Avi, 

" Kadamhini v. Nohtn —2 W.R. 157, 

' Tayiiti v. Itamjee 23 W. K, 298. 

Noyna v. Rupikun — 9 Cal. (>09. 

VIII of 1885, 8. 70(2) (r/) See also Oohinda v. Kamljuddi— 
16 C. L. J. 127 

Fimicane & Amir Ali’s B. T. Act, 1st Bd. 328. 
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he an improvement. ^ So loni>’ as it is executed (lu'fu^i/f j])/^ 
iU htniefil or tx ofirr (‘.rrr/fflon.^ tifiido dtre<'tJj/ hc'noficiai (o i! 
it is an ini{)n)veinont. For example, a tank made in the 
vicinity ot a holdiniif, not ]>rimarily For its benefit, but ms(m 1 
For that purpose aFier excavation, would equally be an 
improvement.- 

Aii occupancy raiyat possesses an equal rii^lit 
with the landlord to make improvmnenfs in respect of the 
holding in his occu])ation; and neither thelandlord northeraiyal 
can “/ev mrld' I’estrain the othci From making the improve- 
ment ‘kjxcept on the o*round that he is willini>' to make it 
himself.'’ Ibit if the raiyat wishes to carry out the work 
he would have the prior riodit, unless the improvement is oF 
a (jcnenil iiofarc ond irffcds onoihor Jfofdniij or of fur 
under the same landlord ; in such a ease the land-" 
lord would have the prior right, ddie ('olleetor is to deeidi^ 
(piestions as to right to make inqn’ovement and liis decision 
shall ho linal.’' 

In all cases of ejectment, whether under decree of tlu' 
Court or otlierwise, the raiyat l)eeomes entitled to coni- 
[MUKsation For Ids improvements, and the Court making thi* 
decree or order for ejectment, shall make it conditional on 
the payment to the raiyat of the amount of eompen.sation 
which also it shall determine. Init where the raiyat makes 
the improvement in pursuance of a contract or under a lease 
in consideration of some substantial advantage .to be obtain- 
e*d by bim and be lias obtained that jidvantage, be cannot 
claim any compensation for such improvements Thus the 
raiyat may obtain a lease on a reduced rental in consideration 
of clearing or digging a tank, and if, ])ursnant thereto, he 
makcvS the imjirovement he would not bo entitled to 
eom])ensation therefor. Other cases of similar character 
may be easily eoneeived. Nor would a raiyat be entitled 
to conijicnsalion if be voluntarily abandons or surrenders 
his holding. A iion-volnntary removal from his holding only 
entitles the raiyat to compensation. No raiyat can contract 
liimsolf out of his right to claim compensation for an 
improvement. Idie matter is further discussed where the 
subject of ejectment of tlic raiyat is dealt with. 


' Act VITl of 1885, S. 77 
- Fiimcarie k Amir Ali’s B, T. Act, Ist Ed. 328. 
•'» Ibid S, 78 

♦ Act VIIT of 1885 S, 82 (1)- (3). 

'' Fimicanc k Amir Ali’s B. T. Act, Ist Ed. 3.33 
« Act Vllf of 1885, S, 17vS (1). 
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IIKIHT TO TREKS. 


The j)roporty in the trees is, by the general law, vested 
ill tiie Zemindar; his jiroprietory rights are sulyjt.'et t(» modi- tm's. 
lieiition, or it may be^ to eom])lete extineti m, liy eustom ; but 
tailing the proof of sneh a. eustom, ]nsrightsu})sists unimpaired. 

Under the former law it. was (lecided that, though a old 
tenant had a right, during the eontinnanee of his temaney, to 
the exclusive possession of the trees on his lamU and to 
enjoy all the benefits of a growing timber during Ids occu- 
j>ation, lu‘ had no right to cut down the trees aiid convert 
the timber to liis own use. The Zemindar had a rigid to 
the trees grown ii[) on his land hy the tenant and was held 
oiitithRl to sne to havi his rigid, in the tree's di'elared.- But 
dll' raiyat (.*ould prove custom or usage to tlie eoidrary. 
Ordinarily, the eustom of paying cl/onlLs or Idurth j)art of 
th(‘ ))riec of trees cut down, even if plaided l)y the raiyat 
himself, prevails in many districts, on |)avmeid of which tlie 
raiyat becomes entitled to tlie trees. ’’ 


ddie B. Aet lias, in this respi'ct, improved tlu* I’ight of 
ihe occupancy raiyats. Now, under the terms of the Aet, the 
raiyat. may rul (f(nrn trees on his land, without, tlie landlord^ 
t onseid, unless there be a custom to the eoidrary, of which it 
is For the landlord to give evideiua*.’’ There is a |>resumpti;)ii 
now in favour of the raiyat as to the existence of the right of 
(‘utting down trees, whether they liave been planted liy liim 
or not. (histom or local usage to the eoidrary may lx* in- 
voked by thii landlord to take away the right of tlie raiyat.*' 
The ('UifH of proving that there is a eustom against the tenant 
with occujianev rigfds cutting down tlic trees is no doubt 
on the Undlord, and not on the tenant to establish the con- 
trary.' Tlie raiyat cannot, by any contract with the landlord, 
deprive himself of tin' rigid. 8rich a contract has lieen 
declared illegal, 

But there is a distinction between the rigid of 
merely enUiuf/ down the trees and that of approprioilug them 
after they have been felletl. Idle trees are the property of 
the propiietor of the land on which they grow, though the 


llmltn- B. T'. 
Act. 

High I, 
to CUStOTll 


er(‘Siim|>l iuu 
of n'glit. 


(Jmis. 


Rai>a.( 
can’t con- 
tract liirnsclf 
out of it, 

Iliglit to 
a|)]>ro]>riate 
trees cut. 


' Mahomed v. Holaki- 2i W. U. 'SM). 

t dul V. Va(ar(ini,— \y. It. S, P. (18(31) Rli?. 
roda Mitru’s Land Laxe of lien yal, 301. 

* Act Aail of 1885, S. 23. 

^ Kafar v. Ram — 22 Cal. 742. 

Ihid . Girja. v. M(’« ~22 Gal. 744 N ; Sanmrr v. J^or}liu — 23 Cal. 854. 
' Sec 3 above. 

^ Act VII of 1885, S. 178 (3) (h). 
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tenant lias a riiL>‘lit to enjoy all the l>enetit that tlie j>’rowino' 
timbers may afTord him dni-ing’ liis occupancy, and to cui 
tliern down, subject to a eostom (o the contrary.' In th(‘ 
absence of a cnslorn to the contrary, the ri^ht to appropriah- 
any trees in tlie land after they have been cut down is in tlx* 
landlord ; this is (piite a different thing from the right to 
cut down trees.- The tenant is entitled to ml dowit trees, 
Onus. provided there is no local custom to the contrary, but he caii 

appropriaff‘ tln^ trees, wlum felled, only when .such a))j)roprin-. 
tion is sanctioned by custom.'' And the burden of sliewin^’ 
that the rai\'at lias a right to appnypnnU' thorn after tli(‘v 
have been felled is on him. ' On his failure to establish sucji 
a custom he is liable for damages. 

Hut this llnhi/ilif may again b(‘ /i mi led />// eiedoui. For 
exam])h‘, the Zemindar may, by a, custom of the zemindai i, 
only be entitled to receive a certain proportion of the value 
of the trees cut <low'n by the raiyats with his consent. ’ 
The of }>roving such a custom is also on the raiyat. 

IhmIocSu Tims Hie vi^'l.ls 1() tin: trees are siil.jeet, te 

(‘xtinguislxMl *no(|ilioa,ti(> I oi* complete extinction hv contract or cnstoni. 
by custoin The following ease affords an illustration of a landlonFs 
right in ire(‘s being <’:>diiigni.sl(ed hp (uynlr-cf. A leasi^ 
wa.s g'ranted ior the express juiijiose of eloaring jungle 
lllii.-^irutiox. and bringing it ninh'r cultivation, and there ""was lio 
reservation in the lease of the right in the trees, it was 
held that lessee had the right to appi*opriate them 
wlien (uit.*' I he landlord’s rigid, in this respect may' 
(iro^Ytlii.r if tithed ethdom. \Vhen a, landlord acquiesecs 

HiKli ciistoi.i. in an approjiriation by his tenants of tlie trees in their liold- 
ings, such a('quieseeiu*e leads to the growth <d* a custom or 
usage which is binding on him, and the position of the 
parties heeonios the same, as if the landlord has expressly 
granted to tin* tenants a right to ajipropriate the trees. 
V\ here, theretore, ttuiant.s wdio have originally no right to 
appro})ria,te trees which liave been felled, are allow’ed to do 
so, and this course of dealing is ac([uiesce(l in for a length ol 
time and in numerous in.stanees, it ultimately entitles the 

’ Sro Rninpinrs B. T. Avi, Uh KkI n\ : StM, v. Ouhal-G C. L-b 
218 (222): KdKsalla v. G>ilnh—2\ A][ 297- Gaurm Y. Badnii- MO 
Mil 1,24. 

“ MaJiowt’d V. C.L.J. 20. 

= I’ro<l y. (Jopl-UO.h.J. 2()H=-H C. W, S. 4«7— 37 Cal. 322 : 

' Xiiffm- Y. R(im ~'22 Civl. 7-12: Kuumlm v. O.ilol,- -21 All 2i)7. 
Coutiii in Ptjari v. Namyan--22 Cal, Tl-fia 

® Nafav V. Umur-22 Gal. 7f>lN. 

Mamnohini v. Rnghu-—2'S Cal. 201), 
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lonants to a (iiistomary of appropriation, tacitly incor- 

jK.)rate(l into their contraetj a.nd the rt'Hult is a siihstanlial 
rneroaehnient upon the ri^lps of the lainlloni.' A custoTnary 
li^'ht of this description in favour of a resident hert‘ditary 
cultivator must be regarded as a- eni»‘a,‘>‘(Mmmt with 

him which an auctiou-pureluiser at a public sale (/.e. a reve- 
nue or an A^faw sale) is not entitled to nbro^'ate. It is 
however an incumbraiKM* whieli he is (Uititled to annul. 

Tlie following* ease in which it was found that by tlie ciislorn 
of the Zemindari^ the Zemindar was entitled to nuiover only 
one-fourth share of the valui* of the Irer^s enl down Iw the 
tenants^ when tlie ralya,ts had them cut witliout his consent 
or jiei mission- affords an example of the luoilljirdliini of the 
landlinxrs right in this res[)eet hjf cuAuhi. So where there 
was a custom in a village that the raiyats could, when they 
required tire-wood fur the pur|)oses of cremation and on occa- 
sions of village feasts, ap[)rojn*ia.te iujarkhd or valueless frees 
grown on their lioldiiigs after lluw liad been inducted into 
possession, with the permission of the village headman, 
without any jiaymeut and without the consent of tfie landlord, 
il was hold, in a t‘ase in which (‘crtain nfjanlflKi trci^s had 
hcen cut down without sucli permi.ssion, tliat the landlord, 
could liave sustained no damage by reason of the acts of tin* 
raiyats in cutting and approjirialing the trees.-’ 

Ibider the B. T. Act the right of (he landlord or tlu^ ten- 
ant on trees does not depend upon the fact whether the tree .,,,,1 

i'orne.s witliin tiie category of timber or not. It would se(un a,/arhh<i, 
that the raiyat would have a title to lAl windfalls of wood 
upon his holding unless liiere is a enstom to tlw^ eontrary.^ 

^ A different rule has, however, been laid down in the Norfb- 
Western Provinces witli regard to the fallen wood of self- 
sown trees. It has there held that a Zemindar claiming 
a right to the fallen wood of self-so\vn trees growing on an 
oeeupancy holding, must [»rove some custom or contract by 
which he is entitled to such wood, there being no general 
rule in India to the (‘(feet that there is a right in the land- 
lord or a riglit in the tenant by general custom to tlie fallen 
wood of self-sown trees. 

In tlie absence of special agreement, a tenant has, as 
against his landlord, a right to in.sist that so long as his 

(lurin'^ 

‘ Prodtjot V. (/opt- -It C. L. J. 200- H C. W. N. 487 -Ilf Cal. m. 

“ Nafar v. No.rid~-22 Cal. 751 n. 

Sdnisar V. LorUin — 23 Cal. 854. 

* Fiiiiicaiie -Aiuir Ali, B. T. Act, IhI lul. 142. 

^ Nathan v. Kainala — 13 All. 571. 
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tenancy continues, the landlord shall not cut down trees 
standing on the tenant’s holdin<» J 

LimiUition ^riie period of limitation for a suit to recover com pen- 

for suit for sation for removal of trees after they have been cut down is 

mentioned in Art 18 or 49 and not Art 81) of scliedule 2 

trees cut. of the Limitation Act, 1877. Such a suit is cognizable by a 

Court of Small Causes-. 

Tre(‘s <^rown by tbo tenant during bis tenancy 

accede to tlie soil and bec^ome the pro])erty of the 

landlord, on the termination of tlie tenancy, unless the tenant 
uses, durinj^if its subsisfenee, his ri^ht of removing the trees, 
provided that the right is not tahen away by contract.*’ A 
tenant of homestead land can cut and appropriate fruit trees 
grown by him or hi.s predecessor in interest on the holding. ^ 

‘ Bdilan V. - All 181; Kau.-idUa v. (lulnb -21 All 207 

Jhithiiji. V. Oi>lhy‘lor—}i M, 1. A 205, 

- Fdtik V. Afa^ -1.5 C.L.J, 225. 

ClidlUir Y'ilfact — W.li. 8 . K, 222: Amdcnni. IL 

220 . 

^ V. n<isiUal- \2 CL.J 210-- 27 CmI. SI.j---. 14 0. W. N. 052. 
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§ (). RKiriT TO STB-LET. 

The to mh-hi his holding* is an imj)ortant inei- 

ilcMit of the occupancy right. The right is, no doul)t, inconsis^ iai>n . 
tent with the original |)ur})08e of cultivation which, as wo 
have seen, lies at the inception of occupancy right. The 
right, which liowever is frequently exercised by the raiyat, 
makes it very ditticult to distinguish him from a tenure-holder 
on the one hand, and an under-raiyat on the other. His posi- in 

tion becomes, to all appearances, that of a middle-man or a 
teirire-hokler if he ceases to cultivate the land and is Hati.sfiod iVom Umhu'o 
with receiving rent from tlie under-raiyat to whom he sub-lets lioldor. 
it. If, in addition, his interest is transferable by custom, and if, 
for {ji, long time he has held the land through under-raiyats only, 
he becomes, in fact, a middle-man, though, in the eye of the 
law, lie still continues to be an occupancy raiyat, the under- 
raiyat not being allowed, except under very peculiar circums- 
tanoes, to actpiin! the status of the occupancy raiyat. But 
a raiyat with a right of oceuj)aney may, for various reasons, 
b" [)revente<l from cultivating all his lauds, and it would have 
been extremely hard if the piivilege of sub-letting were denied 
to him. The legislatur<,‘, therefore, has wisely oonfeiTcd on the 
raiyat the privilege of occasionally letting out his land or 
portion of it to under-raiyats.^ 

Accordingly, under the old law, a raiyat with a right iJmiei- ol<l 
of oeeupaney could sub-let his land without ineurring the l‘Ov. 
forfeiture of his tenancy-, and the mere fact of sub-letting 
did not make the raiyat a middle-man.*’ He coidd grant 
even a aruki(nu'l lease to another, but it would be binding as 
between the contracting parties only and did not alTect the 
rights of landlord.*^ U here the landlord liowever gave the 
raiyat ])ower to .sub-let the sub-lessee obtained right against 
both the landlord and the raiyat, of which he could not be 
deprived without his own consent.'"’ A lo.ssee could not make 
an underlease for a longer {leriod than that of his own,^ and 
sublessees had no more right to use the land in contravention 
of the terms of the original lease than their lessors had.’' 

‘ Sarada Mitra’s ‘ Land Law of Bemjnl ’ 305—300. 

> Att?ij/v.Ka.m-9W.U 344 : /fa m a v. Mnkta-iOWM. 113=^1 B.L.K. 

A.C, 81 : Jamir v. Gonai -12 W.R. 110-= 13 B.L.ll. 278 N. : Khoml v. Joy- 
7tuddhi-~]2 VV.II. 441. 

Ram y. Lakslii — i W.R. 71 : Karu v. Lackmii^ai—*! W.ll. 15: Vurga 
V. KaUdm-9 C.L.U. 449. 

* Damri v. Bissesmr—V6 W.R. 291. 

Nthaliinnisi^a v. Dknnu — lS W.R. 281. 

« Harish v. SHkali-22 W.R.274 ; Sorat v. Bmay-25 W.R. 347 = L.R. 

5 I. A. 104-3 C.L.R. 140. 

^ Monhidra v. Monirnddin— 20 W.R. 230, 
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lifir void. 


Sub-]<'ilK<‘ 
wlioii valid 
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lord. 
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a^’ainst *S. 85 
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Under tbo B. T. Act the raiyat may mhdei his 
holding, subject to certain rest vietions.^ AV here the origi- 
nal purpose for winch the land was ac‘(|uired is clearly shewn, 
a tenanU who acquires land for his own cultivation and 
subsequent]} lets it out to under-raiyats^ would not lose the 
raif/ad (and with it the right of oeeupaney which li<^ 
might have acquired) and convert himself into a tennre- 
hol(l(‘r as between himself and as his landlord. And once thii 
grant is clearly shewn to be nriz/aii, the mere fact that the 
tenant subsequently sub-let the land would not alter thi' 
character of tlie tenancy. - 

Nothing contained in any contract between a landlord 
and a tenant after the |iassing of this Ac.t shall take away the 
right of an oeeu[)aney raiyat to sub-ltd bis land subject to and 
in accordance with the provisions of tlu^ Act. '■ 

As already stated, occupancy rai}ats are now entitled to 
sublet , hut ill order that the sublease may be valid ugniinl Ific 
Umdlo d \\. must conijily with t wo ee,v^//7 /Vo/ .v it must 

be by a r(\(jiden'd instrument, and (4) it must be for a term 
y//// /o//e //rY//’.v. Ajiparently, a sub-lease, if regis- 
tered and for a term not exceeding nine years, is valid againsi 
the i’ai}iU/s landlord, wludher //e coifscifts fo if or not. If the. 
landlord conneiihj it is of course valid as against him. 

\ sub-lease shall not be admitted to registration if it 
purports to create a term c./ww/zV/y nine //rni\sd iV 8ub-leas(‘ 
tor a period of more than nine years, which lias been 
registered in eontravention of the above ruh^, is no/ 
opernffre ngnnid ike xnjjenor /nndiord of the occupancy 
raiyat, and altogether raid, inspiti' of such registration.*^’ 
Tliere is nothing in the Act authorising the court to 
fip/ii np the contract' (.»[ suh-lctting into two parts, a rnfid 
portion extending to a period of nine years and [xw inrafid' por- 
tion for the remainder of the terni.<’» Such a sub-lease must 
be deemed as u>i egidered, and luider S. ID of the Kegisti'a- 
tiou Act such a doeunieiit is niodunsf^ihJe in })roof of any 
transaction affecting such property. Oral evidence of such 


' Act VI 11 of 1885, S. 85. 

- Baidya v. Sudh(ivam~~HG.\y S. 751 ; Pnimathu v. Kil}nani~~]s) C.W- 
N. 902 : Bill, see Mtihcsh v. Manhhandra — r^ C. L. J. 522 t vide Chapter 1, 

paj'G 18. 

« ActVniof 1885iS. 178(8) (8). 

* Act VlII of 1885, S. 85. 

Sri V. Sarada-26 Cal. ‘16 : Rumgatix. Shyn 7 )w--(y O.W.N. 519: 
Sitiwath V. Bamdeh — 2 C.L.J. 540: GopaJ v. Uhrf n --29 Cal 148 • Telam v. 
J(fu-17C.W.N. 408. 

» Fahir v. Bawo/nailt-lS C.L..J. 252-19 C.W.N. 412. 
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irrant is also excluded hy S. 91 of the I'Jvideiiec ActJ It is 
(u|iiiilly void if tlie sul)-lctlini;' was otluM-vvise than 1)y a 
rciristered document. - 

The ([uestion whether a suh-lease ^‘ranted in contraven- 
tion of S. 85 B. T. Act is binding' it-s fjehrrca Ufe parli.e,'^ aiul 
(heir rejereMitf- /irj,s or is entirely" raid has not y(d been 
sftlled. The cases on this j)oint are numerous and dillieult 
to reconcile. 

In some eases it has been held that the invalidity of 
th(‘ sub-lease granted in contravention of these provisions 
can be raised oir/j/ by (he linul ord of the raiyat or by tlio 
holder of a derivative title from him. Aeontraet of tenancy 
of this description is valid, so far as the eoniraetiiiu pari ex 
ihid Iheu represeulalire.s are eoneerned. 'fhey are not en(ltl(‘d 
as between thenisidves to take up the [iosition that the grant 
is inoperative, ^ It is well-settled that the cn^aiion of the 
conij)letc relation of landlord and tenant has the elfeet in law 
of rxloppiufj Ike teuant from denf/ivg the validity of the fiHc 
which he has admitted to exist in Ike landlord ; the (.‘sto|>|)el 
arises not by reason of some fact agreed or assumed to l)e 
true, but as the legal efliH't of carrying the contract into 
execution, of the tenant taking possession of the property 
from the hand of the lessor. The under-rai) at, tlunefore, 
cannot show that the lease is void and that no ijiterest has 
passed to him. 

But, as pointed out by the Judicial (■oniiniltee a)id the 
House of Ijords, estoppels are, as a general ride, or 

recij)rocal /.c., bind both parties. The parties to the contract 
are, therefore, mutually bound by the terms of tlie lease. 
(k)nse(|uently it is no more open to the undcr-raijat than to 
the raiyat to prove facts contradictory to the alh^gations 
which formed the basis of tlie contract, after that contract 
had been carried into execution, «and the contracting parlies 
had enjoyed benetits thereafter. The doctrine of esto]>pel 


' Jarlp V. /M /■/>(/ -I. *•, (M,.,!. ITl: T.'hnn v. C.W.N. 408 fol- 

lowed in Mohiyn. v. Baidiia — 2\ C.liJ. 4Ts. 

- Peary v. Ba<hil-2H Cal 205-5 C.W.X. 210. 

* Matnii V. Bdhi - 12 C, L. 040 [in whicli Mookorjee J. on a review 

of Oiirlier eases eamo to tlioatove foii<dii.sion wlucli is o|)poso(l 

to that of Coxe J. in Teiam v. xtdw - J7 G. VV. N. 4fi8 tilt'O in. .\arip v. Dorfa 

— H) C. L. .1. 1 14—1.7 C. VV. N. 50] follow’od in Bamandnif v. Nilrnad.hab 

liO C. \V. N. 1240-24 C, ,L. 541 ; v. T/erro./a- - 24 0^ 

8ee also Ahdul v. Abdul — 16 C. W. N. 018. 

* Arnh V. RochivvAddin — 1.2 C. L. J, 6.56 and the cases eit:cd there. 
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binds both and debars each from dosputinp^ the validity oi' ‘ 
the lease to the dctriirient ot* the other ‘ . 

The jiistiet* of the view is obvious. Supposo after the 
lessee has <^'oue into j)ossessiou and the lessor sues to eject hiiu 
on the plea that he is an ocenpancy raiyat and that tin; 
sub-lessee Is conseipiently void under S. 85 (2), the lessee will 
))lainly be entitled to rely on the doctrine of estoppel to 
defend his ])ossession. 

Thus, as pointed out hy jVfooker jee, J., in a very recent 
lovijr line of cases atlirni the view that a lenso 
o-ranted in contravention ot wS. 85(1) is opemfire and bindino* 
(U hnhreen ihe fjniulor and fltn (jrawinnr This conclusion 
may he .vippor fed on one of two rjroiuuh, iiame/y, Jird, that tlic 
vaiiditv of a lease <]jranted in contravention ol: S. 85(1) can 
ho questioned only by tZ/e landlord of the ijranlor^ or by the 
holder of a derivative title from him ; or that the 
doctrine ot e,voppel binds the <>prantor and the ^•raiitce 
e(pially and debars i^ai'h troin dispntini!^ the validity of 
the lease to the detriment ot the other. ’ dims even 
when an under-rai}at liolds under a wrii en lease for 
an indcfmUe ierni the raiyat is not entitled to eject 
him by giving' him notice under S. 41) (h) lb T. Act; he can 
be ejected only for non-i)ayment of ivnt.’’ An undtu’-raiyat 
who holds under a permanent lease granted by the raiyat, ean 
successfully maintain a suit for possession or defend his 
|)ossession a.gain.'*t the raiyat or liis reprisentative in interest, 
and il; is not open to tlunn in such a ease to question the 
validity of the sub-lease on tlie ground that it was granted 
in coiitravention of 8, 85 (:i) B. Act. ' 

The first of the principles stated above has not been 
universally ae(*cpted and is |)Ossibly in conflict with the rule 
enunciated in tlie cases noted below, according to which such 
a sub- lease is t tally void, eren as gainst the eoniraeting 

' lidniainln^ v. Nil ma a hah -20 Q, AV. N. 1340—24 C. L. J. 541. 

" Mndfifi V. Janalii G C. AV. N. 377 j Gop((l v. Eshaii -20 Cal. 148 ; 

Tnmijuddi v. Asgar-~:)0 Cal. 256-^13 C. W. N. 183 ; Bt^pin v. Arm ifn 4) 

C. L. J. 70 ; V. Rochiniuddi — 13 C. h. J, 650; All v. Nayan--}^ 

(I L. J. 122; v. linkman 10 C. W. N. 018-15 C. L.’j. 672 ; 

.lanaki v. J\ ahha^iiii- 12 C. L. J. 00-10 C. W. N. 1077 ; Lani v. Eamn - 
20 C. VV. X. 918. ']4ie only oase which supports the contrary view is 

Basnrntultah v. — 11 C. AV. N. 100 which has* not lieen 

followed in any subscejueut decision. 

^ Madmi V Janaki — 6 C. W. N. 377 ; Saiigser v. Hadamnlla — 18 Ind, 
Cas. 82. 

* Manik v. Bant — 13 C. L. J. 049 ; in which niost of earlier cases 
were cited and discussed ; Sadkan v. Lakan—ll;) Ind. Cas. 255 ; (Junidax 
V. Kalidas—lS C, W. N. 882 ; Parnsiilla v. 8f'fa/-~19 C. W. N. lllO. 
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inir(le^<or Iheir reprc-vintatirea and a very re(*(‘rii ease i^oes so 
1;?!' as to decide that it crrunoi even, he valijied by the rai\’al 
liiiMself* by aeceptaiice of rent from the lessee* the object of 
ihe se(‘.tion being to ))roteet not only the landlords but also the 
i-aiyats against the (dfects of their own iinjnovident Acts. 
Strangers are therefore allowed to avail themselves of 
these provisions to defi'at the title of the snb-lessei,*. 13ins 
(lie aiiction-|)iirchaser of the right, title and interest of the 
r;uyat who has exeented a permanent registered lease is not 
(‘stopped from (|nestioning the validity of the lease created 
liy his predecessor in title. In such a (-ase the under- 
raiyat cannot have a better title than even a tre^pum'V and it 
])as been held in anotiier very recent e:is(‘ that where the nnder- 
riii.j/(di ierise is for a term exceeding nine years, the docnment 
is iiot admissible in evidence and cannot operate to create any 
title in the lessee, l^ven the evidence of an ad mi Pinion /;// iJie 
I'aiyid that he granted the lease and that h(* took an adeijuate 
H-ilami, if it can be used against a third ])arty, is not aclmis- 
siblc, being evidence relating to tin* transaction of the lease 
in respect of winch there is a docnment. Nor is it sntlieient 
to ])rove the tenaiic'y to shew that the uuder-rdujal mas in 
pmoHHityn (A a [jorlion of tin? land covered by the lease.'’ 
Aecordiiig to these authorities, under S. 85, even if the 
sub-lease has, in contravention of its terms, been registered, 
il is inadmissible in evidence ; and mmond//)^ that being so, 
under the provisions of S. 91, Kvidence Act, oral evidence 
Cannot be given as to the terms of the agreement. It is only 
necessary to refei’ in this res{)eet to tin; cases (‘ited already.^’ 

In some cases a mean position is taken on the basis 
of the principle laid down in several cases riz. that where 
a tenant cannot or does not produce? his lease in writing, 
he can nevertheless, eMahluh ft is feuaney from. ptmHemon and 

' Jaripx. Varfa—K) C. L. J. M4— I7 C. W. N. 50 j Tcluiu v. A<ln ~-\7 
^ N. 408 in wliicli Coxc J. made a review ot‘ all llie previonK euse« 
•'lid CMMJO to tlie coTicliisiou quite opposite to that of Mookorjta' J. 
'll Manik v. Beni — 18 C, L. .T. 1.98 in which alsii all tlie ]>vevious caHos are 
'■'ted and discussed. A\m BaMinab v. Unm- IS G. W. N, CXL; I^(i::ir v. 
BunAu— 21 C. W. N.Clviii. 

Mohim V, Balthja — 21 C. L. J. 478. 

Mohendra v. Parha.fi V. \V. N. 130. 

* Fazil V. KeramuddIn-’-O C. \V. N. 910. 

^ Kardc V. Baina-~2(J C. W. N. 182 following Jarip v. Darfa — ll 

r Jarip v. Darfa—\7 C. VV. N. 59 : [Mookerjee J. points out in 

^\p<imandas Y. hdlmadhah'—^^ 0. L. J. 541-20 C. W. N. 1340 that this 
case and TeJam v. Adu—ll C, W. N. '108 do not affect the authority of 
i ^lanik Y, Bnni — 13 C. L. J. 049] Gtmeih v. Tlianda -24- C. L. J, 539, 
Fftzir V. Banshi~~2l C. W. N. Cl. viii. 


Cos.mjSHion 
under such 
lease effc'ct 
of. 



IMfDKXTS OK OC< I PANI V IIUJIIT. 


:IU 

oth<‘r eirciim.>tau(?c*s. It is ur^ed tluii where the sub-lessee 
has proved prior possession^ sucli bare possession is suflhnent 
title against a trespasser.^ Thus where an under raiyat is hi 
po-iH Hsion as a sub-lessee he can i'ec()ri'i' possi^sslofi {on \mn<^ 
dispossessed) or defend /tis pcuisrsa/on on the strtuigth oi* a 
subsisting* tenancy, whieii can be established i'roin }>ossession 
and other circunistances althouo^h he cannot produce his lease* 
ill writiujij;* by reason ol* the invalidity ol‘ the written h^ase?. ' 
Where the sul)-lessee can not fall back upon prior }>ossession, 
as tenant or otlierwise, and the only title on which he can rely 
is a sub-lease o-ranted by a. raiyat for a term ex.eeedino nine 
years, his suit, to recover AV/^f-s' p<»ssession even from a 
trespasser is dismissed.*' hheu as between two claimants 
each of whom claims under a registered permanent sub-lease 
grauteil by the raiyat, it has heeu held in a recent case 
that as such a, sublease, beiug conrerred no title on 

(III* plaintiff, a sub-lessee who was onf oh could 

not succcimI in ejeetmeut against another who 

had thii advantage of being ht, po'ifie-s^^ion. ‘ 'fliis decision 
is liased on the ground that as the defendant has [)roved 
possession he has liotter title than the jilaintiff has.*'' But 
it is a mattiu* of doubt whether bare possession is sutfieient 
title against oven a trespasser. There ha>-* been mucli 
divergence of Judicial opinion on this vsuhject. And 
although tliis view receives some support from tin* decisions 
of Bombay High (^ourt,'* the contrary view has heen held 
by the Calcutta High Court in the eases noted below" in 
which it has lieen held that mere pi’cvious [lossession does 
not entitle a jilaintilf to a decree for recovery of possession, 
exce])t in a suit under S, U of the Specitie Relief Act. This 
has been pointed out by Mooki*riee J . in the case already 
cited. ^ 

‘ f'. if. ill Bnnka v. Puij-li C. W. N. 141 ; 

” iVfuO' V. Biinfihi 21 V. W. N. ulviii following (iani?.<}i v. TiKtnda 
21$ C. 1j. J. oUU . Ftr.df v. Kent niudd i 9 C. W- N. 910. 

'* fSai-'^nnh v. Siirnf — 21’ C. L. J. follovvini*’ Jarip y I)orf<( - 

IG 0, L. J. 144-2. 17 C. W. \ 59. 

+ Triam v. Ada 17 C. W. N. 59. 

^ In Nd'^u' V. lianshl 21 O. W. N. Clviii tlie most vocent case on the 
subject, D. Cluiitorjee anil llichardson .IJ. point out that tlie decisions in 
the cases w'hore the view is taken tliat the question of the invalidity 
of the sub-lease granted in coni raven tion of S. 85(1) and (2) can be raised 
only l)y tlie landlord of the raiyat may be explained on the gronnd that 
the nnderraiyat , in these ca.ses had posscfsion. 

Pernrnj v. Karian. G Bom. 215 : llanmairdo v, Sccrclarif — 25 Born. 
287. : Nnyayatia v. Dharmetchav — 2G Mad. 514. 

' Pnt'ineKhnr v. Brljo — 17 (/at. 205 ; Shaina v. Abdul — 3 C. W. N- 
158 : Nisa V. Kanchirujn — 20 Oal. 579. But see BhyanKf v. Sunja — 
15 C. W. N. 103 which inclines in favoiu' of the Bombay view. 

^ Manik v. Bani — 13 C. L. J. 649. 
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Where, ho\V(‘ver, aldiouo'h the miiler-raiyat was the 
ilefendeiit in possession, it is tiial, a (o (jifii 

under S. 19 (l>) B. T. Act had been duly served u[)on him 
and he rami of ihcreforr re/// rut any su/jsi.sf itt// tenanev no 
Hticdi considfjration arises.' 


Thus one is left to make a (dioiee between two d.stinei. 
elasses ol eases, one of whieli jdaees a limited eonstriielion 
on S. 85 and liolds it to have bi‘en enacted for the /jeuefif 
of Ihe fiifpenor loudlord^ while the other places a. wifler 
construction n])on the section and allows a druuifer to avail 
himselt of its jirovisions to defeat tln^ tith‘ of th(‘ ^nintee 
who had not obtained ptme-Hutou before or after the ^rant, 
A])art from tlie con diet on this point, there is no serious 
doubt as to two projiositions, namely, Jiraf^ that the title of 
the i»‘rantee who ('an fall back upon //no //oxxeseton as 
tenant or otherwise cannot be deiVated by nnu’c proof of 
contravention of S. 85, and, sen/itd///^ that, as Ixdwi'en the 
<>'rantor and th(‘ ^’ranUn', tluM'iih^ (d' FMo/t/ud apjdies when the 
elements essential to attract its ojiaralion are ]>rov(‘dto exist.- 


To o'ct ovau' tliese dinienlti(‘s sub-leases are sometimes .sub-UMg^ for 
i»‘ranted i'or a period of nnir //e(ir>i tetilt opiion on th(‘ ]mrt y(*!i,rs with 
vjf the sub-lessee fo ftnve ij/e //rise ret/e/red on Ute 
of the term on Ihe same (‘onditions as before. A lease 
wdiich (M’cales a t(maney for a lerm may yet confer on the it rcuowLMl. 
lessee an option of renewal. A stipulation in a li'ase executed 
by a raiyai. in favour of an under-raiyat to the etfeet that 
after the ex])iry of the term (d‘ nine ytaxrs for whicli the leastj 
was o’ranted, the raiyat teon/d (/rnnt tlu* uudev-raiyat a fresh 
lease of land, is valid and is not in contravention of the 
terms of S. 85 B. 'P. A<d. and the under-raiyat could not on 
expiry of the term be (yjc'cted without an olTcr of a fresh 
lease on a fair nuit.'' ^^dlcn a hxise for nine ycjars in 
favour of an under-raiyat provided that upon the expiry^ 
of the term of the Krihn/iut, a. fresh settlement would be 
made and fill it iron nut dr the condifiou of f/te Kahtdial 
would remain in foree. Held — that such a contract of the 

tenancy between a raiyat and an under-raiyat was valid 
in law, so far as the contracting- parti(?s were concerned.^ 

A renewal elauHC in a lease does not necessarily impart 
permanency, but the terms of re-setthnnent mu.st not lie 
ear/ue} Or, in other words, the conditions of re-settlement 


' Ncisfr V. Baniihi 21 C, W, N. Clviii. 

“ BamandaH v. Nilinadhah--20 C. W. N. iaUJ-2-l- C. L. J. 511. 
^ AU V. Xaratjan ir, C. L. J. 122-10 C. W. N. 002. 

* Abdul V. .46(114-15 C. L. J. 672^-*l() G. W. N. 018, 

® Secretary v. Forheti — 16 C. L. J. 2l7. 
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miiHt be i<ju‘cifie as fo the term of years and the amount of 
rent must be spec*ilieally slated. If the conditions of the 
re'settliMUont are .ymcijic as to tlie term of years and if th(> 
rental is s[)eei(ieally .stated, the defendant may plead in defenee 
of tlie suit for (vje<*tment tlio iai*‘iit fo s|)eeitie performance as 
aj^’ainst the {daintitTsJ Thus where the under-vaiy at i lease 
was created for nine years with a stipulation that the 
under-rati/iit miahf ayiplji for re-sett lemeut and thereupoji 
tiu; ralifat would he hound to grant a re-settlernent. Held 
in a suit by tiie raiyat for* ejectment after the expiry of 
nine years, that such a plea was inadmissible inasmiieb as 
the terms of tlj(‘ re-settlement were vague. But an 
ewpiym covenant to renew in appropriate technical terms 
is not essential, ainl the haheudum may be so framed 
as to amount in substance to a eonvenant for oven pei'|)otual 
renewal. If the option does not stale the terms of renewal, 
tlie new lease will he for the same period and on the same 
terms as the original lea.se in respect of all the essential 
conditions tlien'of except as to the eonvenant for renewal 
itself. ]f tlie lease does not state by whom the option 
is exercisable it is exc'reisable by tlie lessee only.- 

Tlioiigb void the imder-raiyat has a valid title even 
against the landlord of the raiyat m long an the interest (f the 
rah/at subsist Sj and, if be is in jmsession niuler a sub-lease 
granted to him in contravention of the provisions of S. 85 
B.T. Act, he eaumd he ejected by the landlord of the raiyat. 
For, although the written lease is void under the law, yet, inas- 
much as the tenant has been put in pouession of the land in 
good i'aith and as under-raiyat, he cannot bo regarded as a 
triispasser, hut must be taken as an under-raiyat, holding 
otherwise than under a written lease, and as tim tenanev is 
subsisting, he cannot be evicted except by service of notice 
under S. 49 B. T. Act and he can prove his tenancy right 
without proving the lease, if he had one, which is inadmis- 
sible in evidence for want of registration,'^ The landlord 
has no right to dispossess the sublessee, so long as the raiya^h 
interest is not put an end to, and where a sublessee from a 
raiyat, holding the tenancy from year to year, was dispossessed 
by the landlord of the raiyat, it was held that he could recover 
possession of the holding from the landlord.^ And, if the 


^ Surendra v. Dina — 13 C. W. N. 595. 

* Secretary v. Forhes — 16 0. L, J. 2J7. 

^ Fazel V. ZTei'ay/iwifc/i— 6 O.W.N, 916, See also Anvirulln v. Nazir — 
31 Cal. 932 = 3 C. L. J. 155=34 Cal. 104. 

* Manili v. Bani-lS C.L.J, 649, 



RKMIT TO SUB-l.KT. 


m 

mulor-vaiyalaequiros a valid ieiiancy, ifc is iniinaterial wlioilior 
he is a plainf if in a suit for recovery possession or a (h/endanf: 
in a suit resisting evielioih^ But the contrary was hold in a 
rejiorted case.‘^ And this view has not been acce|)ttHl also in 
a very recent ease in whieli it has been held that the landlord 
eaii eject the under-raiyat without any notice under S. I t) 

B/r. Act on the raiyat transferring the holding to the under- 
niiyat in contravention of S. 85 H. T. Act.'^ 

Where liowever tlic raiyat s interest does not subsist (*>) Wlieu if. 
ddferent considerations arise. 

In the case of a purchase by the landlord of the riglits (0 ^V'Jien 
of a raiyat by a conveyance, it has l)een lield tbat. tlui landlord 
cannot eject the under-raiyat, withont [)ntting an end to the purduiKos it. 
tenancy according to the law. The landlord who accjuires tlie (<0 at privafo 
riglit s of an ocenpancy-holder under a jyrivale sate cannot 
claim any higher right than the oceupancy-liolder himself had. 

And, as the raiyat himself, if Ids interest subsisted, could not 
eject the under-raiyat without a notice under S. 

(4) of the Act, the landford who steps into his shoes similarly 
cannot do so without putting an end to the tenancy.*^ Ik\si(les, 
tlie landlord on his purchase is brougld into direct contact 
with the under-raiyat and cannot, in view of S. seek 
the benefit of S. 85(1) B/l\ Act^\ 

But, where the superior landlord ]mrchases the holding {7d At a 
at a sale in execution of a decree a wears of rent, it is jilaiii 
that as the snb-l(3ase of an under-raiyat, who came into tlie 
land in contra veuUou of the statnie without his consent, is not 
valid against the landlord auction-purchaser, it is not neces- 
sary for him to annul the iiitere.st of the under-raiyat as 
an incimhranee\)Q\o\^ he can get Khas ])ossession”. It is 
su])erlluous for him to do so, because as soon as he is 
lirought into direct contact with the subtenant, he is 
entitled to take up the position that the subtenancy is 
not binding upon biui*^ S, does not stand in the 

way of his recovering Khas possession, because it merely 
saves the rights of the third jxu'sons which are valid as 
against the landlord®. Where, however, the sub-lease is 

' Uanih V. Bani—Vi G. h. J. 649. 

^ Jlamgati v. Shyama — 6 C.W.N. 919. 

^ Jadah v. GobOuia — 34 Jnd. Gas. 912. 

^ AmiruUah v. Cal. 932-34 Cal. 104^3 C. L. J. 155 ; W 

W. N.-913. 

ijt “ Ibid also JamiJci v. Prahhasini — 22 C. L. J, 99— 43 Ca). 178--= 19 
? VV. N. 1077. 

Pakh' y. Bnnamali — 18 0. L. J. 252— 19 C. \V. N. 412 ; Gungndhat' 

Rajendm- ll C. W. N. 860 j Pran v. JtfidTa—lS C. b. J. 193 j Go}>at v. 

Uhan — 29 Cal. 148 j Peary v. Badtd — 28 Cal. 205. 
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valid against him and is proteoitM.1 under S. 85 B. T, Act 
it is an incumbrance which the landlord on his auction- 
purchase is bound to anmd. 

The third class of the cases is that of a. Hiramjer who has 
purcdiascd at M sale Itelcl in execution of a decree for arrears 
of rent. His rights are clearly regulated by the provisions of 
Chapter XIV, 11 T. Act. The sale having been held under 
that ('hapter must ]>e deemed to authorise the purcliaser to 
annul the subteitancy as one of tlie ineumbrances mentioned 
in S. 10 I and ho must tahe the requisite steps under S. 107 to 
annul the sub-tenaney. It cannot he contended that as he is 
a purchaser at the instance (d‘ the landlord, he is the laudlord 
within the meaning of S. 85 and that as against him the suh- 
teiiancy is not valid. To give elfect to sueli a contention it 
would he geees.'-a.ry to read into 8. 85 words whieli do not lind 
a place there, ^fhe snbstaiu'e of the argument is a ehoice 
between two eonllicting positions. ()ne])Ossible view is that as 
the sub-tenancy is not valid against- the landlord when h(‘ taki>s 
proceedings to enforce tlio decree for tl)e arri‘ars of rent ami 
brings the liolding to sale, lie rioes so on tlic assum])tioii that 
the sub-tenancy does not exist ; that is, ht‘ acts in a manner 
contrary to the express language, of 8. J5‘d. The other 
possible view is that tlie landlord acts in conformity with 
8. 15d, aiul that the jn’operty is sold with lihertv reserved 
to the purchaser to anmd the suh-tenaney who is recpiircd (<> 
take the requisite steps under S. Kw for the purju'seA 

A sub-lease created In^ an occupancy raiyai will enure 
foi’ the full term of nine years and would not be alTected by 
tlie death of the lessor in the interval.- 

A landlord is not entitl(Ml to distrain the produce of 
any part of a holding which the tenant has sub-let with 
his written consent.-^ But a landlord is not deemed to 
have consented to bis tenants subletting tlie bolding or any 
l)art thereof, merely because he lias received an amouid 
dejiosited by au inferior tenant to obtain the release cf 
property from distrain.* And when land is sub-let in case 
of any conflict between the rights of a superior and an 
inferior landlord both of whom (listrain the same jiroporty, 
the right of the superior landlord shall prevail. 


> JanU V. Pmhhmini--22 C. L. J. 90-:4a Cal. 178- 19 C. VV. N. 1077 

* Finucauo and Amir AH’s B. T. Art, 1st Ed. 340. 

Act VIIT of 1885, S, 121 Vroviso 3. 

* Ibid, S. 136 (5). 

« Ibid, S. 138, 
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§ 7. PAirriTION OR SUB-DIVISION OF 
HOLDING. 

The B. T. Aet lays down that il' a riiiyat I'aili tion. 

with a right ol* oecMipaney dies intestate, iiis right: oi' 
oeenpancy will descend in the same manner as other 
immoveable jiroperty L When, (lu'rel'ore, an oeeupanev 
raiyat dies leaving sorenfl ///vV.v, all of them are Joii/f/// 
eiifiileil to his right of oeen[)aney'. Any propi'rty held 
for the time being joratf/j can be p((ril Honed between 
the joint holders and thei’e is no reason why an o(‘eiij)an(‘y 
right shonld b(‘ regarded as an exception to the ride. 1'he 
law of inheritance prevalent in the country, both amongst 
the' Hindus and the Mahomedans, tends to promote tin' 
partition and snb-division of tenancies. A suit for parti- 
tion of an oecn])ancv holding is therefore, maintainable-. 

But the splitting of an entire holding into s(*veral Bnndiord’^ 

|)arcels and the distribution of the rent payable in resjieet cojis('nt 
thereof tend to diminish the value of tin* security of the 
landlord foi the due realisation of his rent. The lamllord 
is, therefore, entitled to see that the holding which he has 
let to a tenant is 'moiniolned in fnej. It is his right. In 

the case of |)artition the zemindar is not ])ound to apintr- 
Hon (he rend, payable to him on a division of the liolding. 

He is at liberty to liold the eitHre holding liabh' for 
the euUrc rent without referene(‘ to the division made 
amongst the co-sharers ; but if he eonsm/.s to the division 
or distribution of the rent, no body can have any objec- 
tion and the jaw wdl giv'e effect to the same'y 

Thus, under the old law, no zemindar or inferior 
tenant could be re(juired to admit to registry «»r give otl law. 

effect to any division or distribution of the rent jiayable 

account of any such tenure, nor shall any division 
or distribution of the rent be valid and binding without 
the eonsen of the landlord^. 

Similarly the B. T. zVet provides : — A division of a Under B. T. 
holding or the distribution of the rent [layable in Act. 
respect thereof, shall not be binding on the landlord, un/nm 
it is made ivith his consenH\ 


Act VIll of 1885, S. 20. 

Hajondra v. Satkh—lo liid. Cas. 3BI (an xAllahabad case) 
Fimicaiie — Amir Ali'b B, T. Act, 1st Kd. .*157. 

Act X of 1859. 8. 27 Proviso^ Act YlJ.l of 1809 B. C, S. 20 
Act Vlll of 1885 S. 88. 
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Hiulerolil Uiicler tlie old law the ::emindar might recognise the 

law L'oi)s(;nL division of the holding either formally by 

it into separate parts or Iwpliedlj; by receiving rents from 
the parties holding separately,^ and no writlen conned 
was necessary when he had liirnself put up a holding for 
sale in se[)arate lots and had taken rent from the purchasers 
separately - . 

Uuclci' onvi- I’lie original B. T. Aet laid down that the 

mil n. T. Aci landlord In lerUinff was necessary in order 

Merit. to make the subdivision binding on hini'b The law 

did not nHpiire any e.rprens consent and where the consent 
It may Im i‘dght be implied from his conduct and other circumstances 
implied. of the case it was held to be sutlicient. And, where 

it was clear from the c ndikd of tlie landlord oi’ his authorised 


U uclei’ orioji- 


agent tliat tiie division of the holding had ])een acquiesced 
in or consented to, the law would not require the consent 
to be formulated in writing in terms. The consent was to 


be gathered from all the circumstances.^ Thus whore a 
receipt tor rent was granted by the landlord or his agent, in 
the form i)reseril)ed by B. T, Act containing a recital that 
a tenant’s name was registered in the landloixBs n//emta as a 
tenant of a portion of the original holding at a rent 
which was a portion of the original rent, it amounted to a 
consent in writing by the landlord to a division of 
the liolding and to a distribution of the rent payable in 
resi)eet thereof within the meaning of S. 88 of the Act, 
provided that if the receipt had been granted by an agent, 
he had lieen duly authorised by landlord to grant such a 
receipt’. It was to set at rest doubts raised by this ruling 
that a new provision has been added to the section by tbe 
B. T. Amending Aet’"‘. 


Tlu; original B. T. Act laiil down that conseni 
ATnondment of the landlord was necessary in order to make the 
consent subdivision of the holding binding on him. Subse({uently 
of landlord or law was amended and, at present, the landlord is 
his duly only bound by expnm conseni in Kriting by 
authorised ly authorised agentd^ In the report of the Select 

agent. Committee on the Bill it was pointed out that “ unless 


^ Vma V. }iajlakhi—2ri VV. R. 19. 

" Gour V. Anand 22 \V. R. 295. 

« Act Vm of 1885, S. 88. 

* Peari v. — 25 Cal. 581 --2 C. N, 375 distinguishing 

Ahhoff V. Sa$hi~-16 Cal. 155. 

Ranipinrs B. T. Act, 4th Ed, Notes to S. 88, footnote at 283, 

Act VIII of 1885 as amended by’ Act I. of 1907 B. C. 
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their are authorised in that ImhiiH’ i(, would be 

mdair to the landlords and detrimental to their interest. 

A wide door would he opened to fraud and it would he 
easy for the tenants t') seeiire recotfiiition hy bribes to tin' 
a^’cnts. It is therefore |)rovi(led that there must he an 

(inthoyi<Mtion foy Ike e.reycfse of Unx potrer 4 // tln^ 
ai;’eiit” ^ . 

1110 ordinary practice for the landlord to signify his 
eoiisent to the division of a holding and the (liKtrihntir>M of 
{h(‘ rent payable is hy iv)aking the necessary nficydiion in ike of ron^.Tiit, 
t'eni yoll and it is accordingly provided by the Amendment 
that where such an alteration has been made it may be 
prmim^d ihel the fandloyd ha^ piren his erpyess ooh-oviI in 
writing to such division or distribntioir^. 

Idiese amendments have been omitle I from the Act J.aw aill'tM’ont 
|)assed by the late East Bengal and Assam fj ‘gislativa^ (^>uneil •''•***^ 
it there apprehended that its inevitable rosult. wmiild 
he to cause wide-spread and grave injusti(;e. d'here the* 
latidlords are for the most part, absentees, and the tenant 
deals with the local agentandis accustomed to regard him 
ris fully empowered in all particulars ami has no opporl unity 
of procuring the inspection, ami cannol miderstand the 
contents, of the agent’s power of attorney. No landlord 
will in fact give liis local agent the recjuir<Ml authority. The 
hmajits, moreover, will not in practice he able to produce 
the roll and discover the ue(a)ssary entry, \vhile the landlord 
wdll not (ind it difficult to rebut the [)rcsumption. A tenant 
who [)ays to the agent the customary snlau/i in good faith to 
.secure recognition, may, after many years, Hnd liimself to be 
(dieated, and where fraudulent eolhision between tenant 
and agent is found to exist, no court would hold that the 
tenant’s receipt was to be taken a.s the landlord’s assent.’* 

The consent referred to in this section must be the Consent of 
consent of the b'^dt/ of landlords. Ohdarer 

cannot consent to the division of the holding or to the distribu- 
tion of its rent.'^ 

The existence of a custom in a particular district by partition of 
wdiich rights of oceupxncy in such district are transferable, holding 

and transfer 

^ Report of the Select Comniittee on the Bill to amend B. T. Act. 

® leporfc of Select Committee on the Bill to amend B. T. Act and 
Act VIII of 1885, S. 88 as amended. 

i ^ Report of the Select Committee for Act I of 1907 East Bengal and 
*rissam. 

* Unroportod case quoted in Rampini 4th Ed., 284 ; Finucane and 
Amir Ali, 1st Ed,, 8(K). 
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will not justify the holder of such a ri^’ht of oceupaiiey in 
.subdividiut^ his holding and lransf(‘rrino’ different pitrts of 
it to dilterenfc person.s. For the transfer of a portion of an 
ocenpaney Iiolding is contrary to the s{)irit, if, not the letter, 
of S. 88 IF T, Act aiul lh(‘ existence of such a eustom is im- 
material and gives no right to the transferee as against the 
landlord. Tlie landlord is not bound to recognise a splitting 
up of the holding ami is enlitled to recover his rent from 
iJie transferer and the transferee. ^ ddie transferee of a 
paa-t of the holding is jointly liable witli his co-sharer for the 
whole rent ; for, altliough the j)rivity hot ween tlie parties 
may be one of the esta,te only, it is in respect of tlie wlmh; 
of t'lo holding, though the trairsfer was of !i part, by I'eason 
of the indivisibility of the holding without the landlord's 
consmit.- 

A suit for [lartitioii of an oeeupancy holding i.s maiu- 
tainahle. Hut the division, unless made with thi! landlord’s 
eonsont, will not Ik; himling upon him. In such a ease the 
coni't need not subdivide the holding in contravention oi' 
the provisions of the Tenancy Act, but it can either give 
the occupancy holding to one party taking from that party 
an e(jinvalent in value, or, if it lie found impossible to do 
this, the eoiirt can leave the occupancy holding undivided, 
merely making a declaration that tlie parties tare entitled 
jointly to the iiolding.*^ 

Where a w/e projirietor ae(pnres the half share of land 
held jointly by two occupancy raiyats liy a: transfer from 
one of them, the riglit of tlie other co-sharer to obtain a 
partition against the landlord is saved ])v the provisions S. 
22 of H. f. Act.^ 

While tlie law debarred the tenants from splitting up tlndr 
holdings without the consent of the landlord, the latter too 
are precluded from breaking up existing holdings and re- 
distributing the lands, so as to alter the nature and extent 
of the hoidings, without the consent of the raiyats/*^ 
But on the jiartition among the landlords themselves, 
the entire holding is split up and each eo-sharer is entitled to 
consider the land allotted to him on partition as a distinct 
holding. The rent is thus split up and by such partition 

^ Tirthmiand v. Cal. 774 ; Ktddip v. Gilhinderii — 26 Cal 

015— -4 C. VV. N. 738; Beni v, Madhnsudan — 8 C. L. J. 2//. Bnridez v 
Kedarnaih—ll C. VV. N. cxliv. 

* Jogemaya v. Girindra — 4 G. W. N. .590. 

^ Dvxirka y, Jiampat — 36 All. 461. 

^ Bandez v. Kedaryiath — 11 G. VV, N. cxliv. 

5 Rnheemuddy v. Poonio — 22 VV. R, 33G. 
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one single holding may be converted into a number of 
separate holdings. Thus a partition awon<j thr landlonh is 
binding on the tenants but the converse is not the 
ease.* The B. T. Act, while it requires the consent of 
the landlord to be necessary in onler to make the sub- 
division of the tenancy binding on him, does not require the 
consent of tlie tenant in case of a division of the holding by 
the landlord himself. 

Mitra’s Tagore Law Lecturea on The Land Law of Bengal 203. 
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8. RIGHT TO SURRENDER. 

The viii^ht of mnender or relinqulshmoiil is a pilvilege 
given to tenants, by means of which they may retract the 
lease and establish their tenure upon a new basis or may 
extinguish the Inase altogether.^ 1'his right is also another 
incident of oeeapancy right/*^ which the law has speeially 
protected, and any mntrad iaUng away the right is 
invalid in law.^ The power, however, must bo exercised 
subject to the conditions laid down. 

The B. T. Act has effected several important eliangos in 
the law relating to this right. It lays down that raiyni 
not bound by a lease or other instrument for a jLi ed pan odd' 
may surrender bis bolding at the end of the agricultural 
year.’’ But it is projaer that be should give the landlord /loficr 
of his intention.'^ This was also the rule under the old 
law. Aexyu-diug to it the raiyat was bound to give notice 
in ioriliur/ of his intention to surrender. A rerfml notice was, 
accordingly, held to be insuHicient,'’ Under tlio present 
law it has been held that the notice need not he in writ in fj 
and that there may be a valid surrender without a written 
document.*' 

The raiyat has the option of causing the notice ‘^to be 
served through the civil court within the jurisdietiou of 
which the holding or any portion of it is sit\iate.”^ 

Under the old law the notice was to he given, in places 
where the Fasli year prevails, in or before the month of 
Jeyi, and in places where the Bengali year prevails in or 
before the month of Fons, of the year preceding that in 
which the relinquishment was to have effect.^ Instead of 
a varying rule regarding the time when the notice sliould 
be served, the present law enacts that the raiyat should 
^^give the landlord at least t/nre months before he surrenders 
notice of his intention to surrender.”'^ 

The present law provides certain prmunpiion in favour 
of the fact that the notice was given to the landlord. 
Such a presumption is raised from the fact of the raiyat’s 

» Ram V. Rani(junoe—2Q Cal. 29 P. C.^2 0. W. N. 697. 

* Act yill of 1869 B. 0. S. 20-Act:. Vlir of 1885, S. 86. 

» Act YIII of 1885, S. 178 (3) (c). 

* Act V7II of JS86, S. 86 

** Bonomnli v, Mi— 24 W. R. 118. 

« Khondhar v. AH— 5 C. W. N. 351 = 28 Cal. 256; See alao Imamhnnd 
Kamlesivari—li Cal. 109=13 M. T. A. 160. 

’ Act VIII of 1885, S. 86 (4), 

« Act YIII of 1860 B, C. S. 20. 

Act YIII of 1885 S. 86. 
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taking new holding in the same rillage or from Ms 
leaving the village altogether — important provisions the 
jibsence of wliich caused serious hardship under the old law. 
iksidesj tlie fact tliat tiu> landlord hts the land to other 
])ersons would be eridenee cf a knowledge on his part 
of the raiyat’s intention to surrender.^ l/mler the old 
Act it was held that such lettino- would ahsolve the 
raiijat from the liability to pay rent^ althouj^h he nii^ht 
not have j^iven actual notice of reliiupiishnient. - It 
would a fortiori be so under the prestnit law. Whero 
no notice has been j^iveu and the elements which «‘ive lise 
to the statutory presumption are wanting' and the defence 
is based on tlie alle^*ation that the landlord has taken 
possession of the land or let it to others, the ouuh is on the 
rai yat. 

Notice of surrender is reipiired only daring the eonkmi- Notico wiion 
mweofthelemmcif. " ' 

Under the old law, if a raiyat failed In the notice ^taiyat’s 
and tlie land was not let to any other person, he eontinaed 
to be liatde for the rent of the land. * Ev'idently his liability notice given. 
Continued until the laud was Uinler tin* present law 

if the raiyat fails to notify bis intention to surrinider at least 
throe months before be actually surrenders, he is liable to 
indemnify the landlord against any loss of the rent of the 
iiolding for the agrioultural year next following the date of 
surrender.*' 

The heirs of an occupancy raiyat dying intestate are „ 
liable to [lay rent, whether they oecujiy the hinrl or not, 
unless they surrender tlie holding or do something from 
which a surrender iu the terms of the section may be 
presumed, and mere nniucaUivatdon of land does not neeess- 
arily amount to a surrender.'^ 

Difficult questions often arise as to how far a surrender Sm,r(.n(ier I 
by a person who is entitled to a holding /c ntlu with others co-raiyafc. 
off tads his co-sharers. Under tlie old law it was held that, 

Nvhere a member of a joint family was registered li^jotedar 
in the zemindar\s Sheristay not for himself only but as 
manager (karta) for the family ^ his relinqnisliment of the 

^ Act VIII of 1885, S. 80 (3). 

* Mahomed v. Sankav — 11. W. R. 63. 

^ Erskiney. Bmn—S W. R. 221. 

* ActVIir of 1869 B.C.S. 20. 

^ Finucane and Amir All’s B. T. Act 1st Ed., 347. 

« Act VIII of 1885, S. 86 (2). 

’ Peari v. Knmaris — 19 Cal. 790, 



236 


INCIDENTS OF OCCtJPANCV RIGHT. 


holding was not sufficient to authorise the Zemindar to 
treat it as a surrender by all and to make a settlement of 
the land with others.^ In sucli a case the surrender must K* 
held to have been made on his own behalf and not on behalf 
of the family. This principle will clearly apply under the 
present Act. But a relinquishment by o}ie of several joint 
tenants of an occupancy holding of his fmdional interest 
to the landlord is valid to that extent and does not cdar(jc 
the rigU of the other non-svrr ending co-sharers so as to 
entitle them to claim the share reliinpiished by the other co- 
sharers or deprive the land-lo d of what would ordinarily 
belong to him.” 

Surrender of surrender mint be of the entire holding. We 

part of know of no law or custom by which a raiyat is justified 

holding, in throwing up a portion of Ins jofe and keeping just 

that portion which happens to suit his convenience and 
which may be * * * * * the very portion which confers 
value on the remainder of the jote and one without 
which no fresh tenant will be found to enter on an 
engagement. He may either retain the whole or throw up 
the whole in conformity with the provisions of the law. He 
cannot surrender a part and retain ^part, fi'his is clear 
from the wording of the law and is in accoixlance with old 
rulings.^ But there is nothing which prevents a landlord 
from accepting the surrender of a |>art of a holding and in 
that case he is entitled to re-enter that portion, but how 
far any subordinate rights which the raiyat may have created 
upon that portion is affected thereby is not quite clear as will 
appear from what is stated below. 

The principle of English law is that a lessee can only give 
kcurabrances ^ mi'cnder to the same extent that he can 

give it to another person by an amgnment ; or in other words, 
he has no power to effect by surrender anything that he 
cannot do by assig?me?it to a third person ; the reason 
being that he cannot convey to his landlord, any more than 
to any one else, anything that he has not got himself. 

Therefore the landlord, taking the tenant^s right (by sur- 
render), should equitably be bound by his previous transaction 
{e,g. by way of mortgage), that is to say, as a tenant cannot 

' Baikanta v Bmonath—9 W. E. 268. 

® Peari v. BadhikaS C. W, N. 315 = 5 C. L. J. 9 ; Kedar v. Baikunta 
->16 C. W. N. 680. 

3 Sarada v. W. R, (Act X) 78. Anandla v. Koylash^S Cal. 

118. But contra in Hahila v. Burga—ll W. R. 456. 

♦ Raghamth v. WtHiam— 19 0. W. N,' 268. 
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clerrogato against his own grant, so tlio landlord who took 
the tenant’s right could not do so, thongh it. may ho o|i(m (o 
liim to (merf’ //is sitpcrior ri/jlit a/s (and/ ml (dl/cni'i/<r than by 
accepting a surrender from his tenant^ 

The B. T. Act embodies this principle within certain 
limits. It provides that ‘Svhen a holding is subject to 
an it/cumbran/^e secured by a n-gislrml in/^lruw/ni^ the 
surrender shall not bo valid unless made with tlie caustv/l 
of iJ/a landlord That is to say, no ineumbranee sliall hold 
good against the landlord on a surrender of the holding, 
unless it is vegiMarcd, When the interests of an incumbrancer 
are not secured by a register(‘d instrument, the incumbrance 
is of no avail against tlie landlord. 

i The validity of the incunibrance is lin/Urd lo U/n poH/- 
Hon of U/c. fran frror ftmian/J and (he fr. nferee^ i.r. it; must 
be one which is binding l)et\veen the tenant and incum- 
brancer and not ojie which is binding on the landlord.'^ Tin; 
landlord’s right, tlierefore, cannot be atfecded by an inenin- 
brance which is not legally binding upon him. 

To guard against surrender on th(‘ part of the raiyat in Collusivo 
/‘rand of ll/e rigJ/U if U/ird parlie/i in. njlln-sion. /rifh ffm land- 
Aov/, it lias been provided tliat even whmi when an incum- 
brance is registered no surrender shall be valid unless it is 
made with the vou/zenl of il/e inirimljrane/rff 

The word incuinlmince^^ has not been explained in ( bat 
section but it has been defined elsewhere as meaijing any 
lien, sub-tenancy, easement, or other rigl/l or infnrcd vreafad 
hjf Ihc lenanl on. //is lennre or //olding in liiuilalion of Z/./h o/ch 
inlered U/ernny And that deiinition, thougli given there 
for a particular pur j ose, may be acceploil for the purposes of 
this section as well, thongh the contrary view ajipears to have 
been taken in the eases noted below. 

From this it is clear that a morigagn oi’ a mbleaa/i ()„ mortgage, 
by a raiyat on his liolding is an incumbrance within 
the meaning of the section and is protected. Thus 

where there is a registered mortgage over a portion of a 
liolding, the holding cannot be surrendered without the 

* Mahimmad v. Imh—^ 0. L. J. 185. B^t contra per Coxe J. in 
Ilasani v. Sadir — 30 Ind Cas 252. 

“ Act Vin of 1885, S. 80 (0). 

^^Mahammad v, isat— 21 C. L. J. 185. 

■ See 1 above, 

' Act Vni of 1885, B. 101. 

Tomezuddin y. Khuda — 11 C.L.J. 162—14 C.W.N. 229: Aslcar- v 
Oojpi— 18 C.L.J. 257 : Zamir v. Bhmwari — 25 C.L.J. 480. 
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consent of the modgageo, so as to defeat his right, and the ^ 
surrender in snch a case does not entitle the landlord to 
eject the mortgagee (it* he is in possession of; the holding.) 
VVhen an entire holding is mortgaged by a registered 
docinnent, a por/ie/i of it cannot be surrendered without tho 
consent of the inorlgagee so as to defeat his rightd 

The slatfilori/ Hen created by S. 171 B. T. Act in 
favour of* a person, who has in a holding, advertised for sale 
in execution of a decree for arniars oi rent, an interest wliieli 
will be voidable upon the sale, for the amount paid by him 
in order to prevent the sale, though not a registered 
incurnbranee, has the effect ot* post})oning the Khu.s possession 
of it by the landlord on a surrender by the raiyat, till tin* 
lien is satisfied. - 

So far as ^itibJeaxeH are concerned, on a surrender of tin} 
holding the landlord can re-enter l)y ejecting the under-raiyat ' 
without a notice to (piitif his interest is not protected by S. 85 
or 8G (/;) 15 . T. Act. That is to say, a sub-lease created with 
the Consent of the landlord or by a registered document for 
a term not exceeding nine years shall hold good against tlie 
landlord, but not a sub-lease created wi I bout Lis consent or 
for a period over nine years even though by a registered 
document, and in such a case the landlord is entitled to eject 
the sub-lessee and no notice to quit would be necessar}’. 
And the same principle applies wbetlier the surrender is of 
the whole or a part of the holding.''^ 

The cases where a raiyat, after transferring a portion to 
a third party surrenders the whole, or the remaining, or even 
the transferred portion, of his holding to the landlord, have 
given rise to much difference in judicial opinion. It will be . 
dealt with in detail hereafter. f 


‘ Rayhiniaih v. 6W~19 0. W. N. 268. 

' Nabndwip v. Bhairab — 13 C, W, N. 97. 
3 Qohlnda v. Udoij—U) Ind. Cas. 261:. 
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§ 0. RIGHT TO ABANDON. 

The eultivation of the land and the payineni of rent 
are two of the important incidents of a raiyati tenancy ; and 
when the raiyat does neither, and, witliout ^ivini:** notice to 
the landlord, departs from the land he has oceiijhed — that is 
evidence of his severini:^ his connection with it so as to 
justify the landlord in re-entering. AlthouL^h there was no 
statutory provision, under the old law it was so held in 
several cases. ^ 

Tlie B. T. Act lays down rules reg'ardinj;^ the subject. 

What amounts to iiw abandoinucid is a question of 
fact and must depend upon the special circumstances of eacli 
ease* But the Legislature has laid down three distinclive 
(‘onditioTis as ^^uidinjLij ])rineiples for the decision of the 
(pies! ion, namdji^ that the raiyat (c) has voluntarily idjan- 
doiiod hu reudeiic(\ (b) that he has done so wdltvul due 
ihiliee io the landlord and also without arraiKjiuij for the 
luijfmeid of hh rent as it falls due, and finally (c) i hiU. he 
has ceaml to cultivate his holding either by himself or by 
some othei' [)erson. When these conditions concur the 
landlord can treat the holding as abandoned on following the 
procedure laid down by law.‘^ The Act does not purport 
to define an abandonment or to give an (‘xhaustive description 
of the acts which constitute it. Certain acts are reiu'ted 
which may, but do not necessarily, amount to an abandon- 
mcnij and it is f)ossible to contemplate a case in which a 
raiyat who has eommilted all these acts, may still be able 
to persuade? the Court that he has not voluntarily abandoned 
his holding, notwithstanding that the landlord has, after 
notice duly entered under this section.'’ Vartial or fempor n/ 
non-enltivation is no evidence of abandonment.*’ Nb)r is 
mere onimion to paij re id' Alere non-payment of rent by 
an occupancy raiyat does not extinguish the tenancy and con- 
stitute an abandonment.’’ But the fact that the tenant has 
f'eaml to cnUvvaie the lands coupled' with the non-pat/ men f ' 
of rent is evidence upon which tlie Court may come 
to the conclusion tliat there has been an abandonment.’’’ 

In the ca.se, however, of a homestead land, eultivation is 

' Finiicane— Amir Ali’s B.T. Act, l.st Rid. 851. 

® Act Vlll of 1885, S. 87 ; Madan v. Cal. 581 ~8 0. C. J. 

348 ; J^im V. Jaimhir ~~12 C. \V. N. 879 ~7 C. L. J. 72. Monohar v. Ananta 
--17 d. W. N. 82. 

“ Lai V. Arhdla — 1 C. W. N^, 198; 

* Radha v. Kali — 18 W. R. 41 . 

^ ManyatuUa v. Nurjahan—'d Cal. 808= li C. L. R. 389. 

Olhoy v. Koilash—H Cal, 757; Nilmoni v. Somtan—lo Cal. 17, 



•240 


rNCTDKNTR OF OCCIIFAXCY RIGHT, 


Landlord’s 
right oF 
ro-ontry. 


NoHoo by 
landlord. 


Its effect. 


unnecessary an^l the only test; therefore, of an ahandonrnent 
within the meaning’ of the B. T. Act, woukl be diHconiu 
nuance of midenec in tlie villa!L>:e wliere it is situate. * 
But it has been pointed out that S. 87 contemplates a case 
in which there is (^ttlfivafiou of the holding' by the raiyat and 
consccpiently a holdini? consisting of land paril/j hortmdtural 
and partly homedead does not strictly come within its 
purvie.v'.- Wlien a tenancy in favour of several tenants has 
not been split up, and even one of the original tenants still 
remains on the land though the others drop away, there is no 
abandonment within the meaning of S. 87 B. T. Act.'"^ We 
shall elsewhere deal with the circumstances under which the 
iranfifer of a non-transfcrable occupancy holding amounts to 
an abandonment thereof. 

The landlord may, at any time after the expiration of 
the agricultural year in which the raiyat abandons his 
holding, enter on it and let it to another tenant or take it 
into cultivation himself/^ 

But before doing so he is required to tile a notice in the 
jn’escribed form in the Colleetoi\s Office, stating that he has 
treated the holding as aba.ndoned and is al)Out to enter it 
accordingly.^ These stej)s are required to be taken by the 
landlord for his own ])rotcction against any subsequent 
action on the part of the tenant when there is no person 
in actual occupation of the land, l)ub when the old tenant 
has abandoned the holding, a person, who has admittedly 
acquired no interest, a transferee from the raiyat or 
an auction-purchaser of it) has no title to remain on the land 
on the ground of the landlord not having taken the steps 
provided under this section.*'’ 

The notice is important for the ])urposc of the snii 
whicdi the tenant is allowed to bring under Cl. 3 but is 
not essential to make an al)andonment complete and effectual; 
and a landlord, who has not given such notice, is still at 
liberty to prove tliat abandonment has in fact taken plaee'h 
The service of notice is not indispensable to effect a legal 
abandonment and to allow a valid re-entry. Its only effect 
is to make it obligatory on the tenant to have a speedy 
determination of the question whether there has been 
an abandonment or not.’^ 


* Uaghuhar v. Rfivi — 30 Iiid. C.*is. 530 (Pat). 

* Jicpin V. Sa^hi—d Iiid. Cas. 20. 

0(/pi V. Haladhar —30 Incl. cas 583. 

^ Act Vni of 1885, S. 87 (l)—(2). 

Bhagoban v. Bisseswari -S C. W. N. 493. 

Kamala v. Bijoy — 15 Ind. cas 039. 

V. J(iwahir-12 C. W. N. 879-7 0. L. J. 72. 
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S. 87 of the B. T. Act does not legalise an entry Whoii 
})V the landlord, if as a matter of fact the holdini!^ 
has not been alrmdoned. It is not the service of notice whieli 
terminates the tenancy, bid rather the voluntary abandon-* 
ment by the tenant, coujded witli acts on the part of the 
landlord (not necessarily limited to the givin-L*’ of notice) 
indicating that he considers the tenancy at an end. The 
landlord who proceeds under S. 87 takes pofisesaion at 
f/is own rifik and on his own responsibility. But if he adopts 
the procedure laid down in S. 87 he safe-guards himself 
to this extent that it becomes obligatory on the tenant to 
have a speedy determination of the (juestion whether there 
has been an abandonment or not. ‘ 

These provisions apply oidy to a ease in which for 

a landlord takes possession of an abandoned holding 
without bringing a suit. They are not exhaustive and are 
not. ap|)lieable to eases in which a landlord Hues for fumesHon 
of a holding on the ground that it has been abandoned. 

The landlord may proceed by suit if he (jan prove that the 
facts and circumstances of the ease lead to an inference of 
abandonment. 1'hus where the occupancy raiyat after 
executing a zuiipeHhgi lease directed the lesset.* to pay the 
rent and himself left the village. ILcld — that there was such 
abandonment as entitled the landlord to sue the tenant and 
his lessee for ejectment.'^ 

Provision has been made for the protection of the sub- Protection of 
len^ee of a raiyat who has abandoned tlie holding. But incumbianco. 
all sub-leases winch are tuiUd ayatnsl the ruitjnf himself 
are not saved, but only those which are binding aguind the 
landlord and of which the term has not exj>ired and that 
only for the unexpired term. The landlord can enter on 
the holding in the ease of abandonment, even if there are 
sub-lessees, the only exception being made in favour of a 
sub-lease executed by a regidered instrument the (eim of 
which is still unerpired. In such a case, the landlord must 
lirst offer the land to the sub-lessee, for tlie remainder of the 
t(M*m of the sub-lease, at the rent paid by tlie raiyat who 
has ceased to cultivate the liolding, and on condition of 
the sub-lessee paying up all arrears due from the raiyat. 

The continuance of the sub-lease is, therefore, dependent on 
two conditions : — {a) that the sub-lessee agrees to [lay the rent 
which the raiyat who has abandoned the holding iiad to 


Sures V. Tftesa — 11 C. L. J. 433. 

® 8amv.jati v. Mahaton — 4 C. W. N. 493 approved of iu Hajani 
SJckari-^-l 0. L. J. 78«11 C. W, N. 8U==34 Cal. 689. 
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pay, and (/;) that he pays np all the arrears due From tlie < 
raiyat. Tf he refuses or neglects within a reasonable tiuh* 
to accept the offer^ the landlord may enter on the holdin<»’ 
and let it to another tenant or cultivate it himself. The 
time for the acceptance of the offer must be reasonable.^ 
The entry must be in accordance with the law ; for even wlieve 
the raiyat has abandoned the holding the landlord has no 
right to enter upon the land^ if in possession of a sub-IessiH', 
without the assistance of law.- If he so dispossesses the 
sub-lessee without the sanction of law he commits trespass.-^ 

The j)()sition of a landlord in the case of an ahamlonmcni is 
stronger than that in the case of a Hnrrender by a raiyat. In 
the case of an ahandmmeni ^ the landlord does not acquire any 
title ihrou()h the ran/at as in tire case of a purchase. In the 
ease of a iion-transferable oecupaiicy holding where the. 
raiyat sells the holding and quits possession of the lands 
{i,e, ahandom the holding), the lands become part of the 
Khan lands of the landlord, and the holding docs not 
continue to exist in such a ease apart from the right of 
occupancy itself.*^ Where a sub-lease by a raiyat is not 
binding on the landlord and tlie holding does not subsist 
after abandonment, an under-raiyat does not become a 
raiyat.^ In the case of a surrender^ the landlord taking tlie 
tenantls right should equitably be bound by his previous 
transaction, that is to say, if a tenant could not derogate 
against his own grant, so the landlord who took the tenant’s 
right could not do so, though it may be open to him to 
assert his su[)erior right as landlord otherwise than by 
accepting a surrender from his tenant. In such a case 
therefore, the landlord is bound by a mortgage (or a sub-lease), 
by the tenant,*''’ (provided of course in the case of a sub-leas(‘ 
it IS valid under S. 85 B. T. Act). A raiyat, therefore, is not 
entitled to relinquish the holding in favour of the landlord 
after having mortgaged or sub-let it so as to affect the 
interests of the mortgagee or sub-lessee. 

The status of a settled raiyat once acquired is not lost 
by mere abandonment of the holding and removal from the 
village, unless the absence from the village last for more 
than a year. So that if a settled raiyat, who has given 
up his holding and removed to another locality, returns 

of 

® Jamir v. Gonai~-l2 W.R. 110. 

Bamri v. J5!:.s.se<^.5!ar— 13 W. R. 291. 

* Pran v. Ifufeto— 18 C;L.J. 193. 

* Maliammad v. hah^2l C.L.J. 185, 
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to the villa.^e within the space of one year anil takes up 
another holdini; although under a different landlord^ he would 
not lose his status. ’ 

An oeeupancy raiyat has two years from the date of Suit by 
till! publication of notice, within which lie may institute raiyat to 
a suit for recovery of possession of the land/^ In such a 

case the court has to be satisfied that he did not voluti- ' ' 
tarily abandon his holding. I’he main issue in such a 

case is whether the abandonment was voluntary or not^ 

though of courae the question relating to the charMcter of 
eviction i,e. whether it is trrouf/fid or not, may incidentally 
form the subject of the enquiry.'^ If, as a matter of fact, 
tliere has been no abandonment, the tenant may also 

bring a suit for recovery of possession under 8. 9 of the 
Specific Relief Act within six months of the dispossession 
\uk 1 the mere fact that tlie landlord has taken proceed- 
ings under S. 87 does not make his entry one in due 
course of law,” so as to bar such a snit.^ Wlien the 
raiyat recovers iiossession of the land in these ways, he is 
deemed to have (miinued to be a .settled vaij/aty notwith- 
standing his having been out of possession more than a 
year."' 

An abandoned holding does not become the pro- Abandonod 
prietor^s private land,” but still remains jiart of the nil;//a/l 
stock of the village^’ in which the right of occupancy may 
accrue in the ordinary way. private land. 


Act VIII of 1880, S. 20 (6), 86 and 87. 

Act VIII of 1885, S. 87(6) ; Bhagahnti v. Lut(m-7 C.W.X. 218. 
Aiuir All and Finneano’s B.T. .Act, 2nd Kd., 236. 

Swvsh V. Nvm 11 C.L.J. 43.3. 

Act VIII of 1885, 8. 20(6). 

See (3) above, 396. 
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(i) Rifjhf not mulinanlji iransferahle except hy 
nistom or image. 

Tho ri^ht ot‘ the oeeiipanay raiyat to transfer his 
holdiiiij: has been traced in the IntrodncMori. To put the matter 
very briefly, under the old law, occupaney rights were not 
transferable ao'ainst the will of the landlord mve hij cmiom 
not mere image. The custom of the country or the localii y 
alone eonferred the rii^ht of transfer of such holdin«^s with- 
out the consent of the landlord ; of course, when holdiugs 
were put up to sale in execution of decrees at the instauec 
of the landlord as deereo-hoider, the transfer so effected was 
presumed to be made with his consent, but when the sales 
were in execution of decrees of third parties, the ri^^ht of 
transfer was disputed. A transfer, therefore, whether by a 
voluntary sale or <jjift, or by a sale in execution of a decree 
was not sustainabl(‘, in the absence of a clear and well- 
defined custom to that elfcct, and, when a raiyat sold his 
holding’, the right of occupancy ceased and he could not 
protect his purchaser from ejectment. If the transfer was 
by execution-sale, the auction-purchaser accpiired no right of 
occupancy where the right was not dependent upon custom, 
luit is a mere creature of the Rent Law^. 

Although occupancy rights are expressly made heri- 
table by the provisions of the B.T. Act subje^ct to any 
custom to the contrary,’^ it contains no provisions as to tlir 
transferability or non -transferability of occupancy rights. 
Instead of legi.'dating it and regulating it the Act has left 
it everywhere to custom. For the Avhole Act is subject (<> 
custom,^ image and eustonmrif right except so far as they 
are consistent with or expressly or by necessary implication 
abolished by, its provisions^. A image under which a raiyat 
is entitled to sell his holding without the consent of his 
landlord, is not inconsistent with, and is not, expressly or 
by necessary implication, modified or abolished by the 
provisions of this Act. The usage, accordingly, wherever 
it may exist, will not be affected by this Act^. Moreover, 
nothing contained in any contract made between a landlord 


‘ Finuoano & Amir All’s B. T. Act, lat Ed. 153 — 12 
* Act Vfll of the 1885, S 183. 

^ Illustration 1. 
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and a tenant after the passing of this Act, shall take away 
Ihe ri<?ht of a raiyat to transfer his holding in accordance 
with local usages The therefore, in m far an it in 

inerehf datntorify m not (ramfarah/e. The raiyat cannot 
transfer it by sale, gift, mortgage, or exchange, nor is the 
l ight saleable in execution of a decree against him. Bat 
custom or local usage may make the right transferable, and 
when it is so, the transfer may take place by the voluntaiy 
action of the raiyat or may be ailected by the various 
modes of involuntary alienation-. 

The Bengal Tj nancy Act has not defined the terms Usn^^e, 
nmije and local nmge or explained witliin what period 
they may be established. The words ^ cndoni ^ and ‘ maf/e ^ 
are hot synonymous terms and the same kind of evidence 
as would be recpiired to prove a ^cndom^ is not necessary 
when the existence of a ^ local is in question. A 

umpc may grow up and be formed (comparatively s])eaking) 
in a much shorter period than custom which must be in 
existence from time immemorial in order to be recognised. 

As observed by their Jjordships : — We feel bound to say 
that there is a great difference betweeii a ^ endom ^ and 
a ^ tmujCj and that clearly the latter may be established 
in a much lesti period of time thaa a ciLstorn of the trans- 
ferability of oeeu[)aney holdings. We are not prepared to 
say how long a period must elapse before such a usage can 
grow up, but we may say that, seeing that more than 
twelve years have elapsed since the passing of the Tenancy 
Act, we do not think it is right to say tliat no new tmuje can 
have grown up dnee that tirne.^’*^ From these observations 
it would seem that the word in Sections 1 8*3 of the 

B.T. Act may include what the people liave been for a few 
years past in the habit of doing in a particular phcc. It 
may be that this particular habit is only of a very recent 
origin or it may be one wliich has existed for a long time. 

If it be one which is regnlarlg and ordinarily pracfiml by 
the inhabitants uf a place where the tenure exists, there 
would be usage \yitliin the meaning of that section.'^ 

The Calcutta High Court in a case observed that it was Need not 
material to find whether such usage was in evidence at the 


^ Ihid.S 178 (3) (d). 

* Saroda Mitra’s Land Law of Bengal^ 299 — 300. 

^ Dalglienh y, Guzaffer -^23 Cal. 425 = 3 0. W, N. 21, SarituUa y. 
Vrannafh — 26 Cal. 134. 

* Roy’s Tagore Law Lectures on Customs and Customary Law in 

British India, 618 and 3 above. 
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time of ike crerUmi of the ienure} ''It is submitted 
however, that the validity of a usa<>^e does uot depend u])on 
the fact of its existence at the time of the creation of the 
holdin*:^ or tennre. The tenure may have been created a long; 
wiiile ago but tlie custom or usage may have grown up 
since. Nor is there anything in the law to prevent such 
growth/^" 

Th(Misage to which Sections 1 78 and 188 refer is not 
restricted to usage existing at the time of the A et^ but 
includes usage wliich may have mbmiaeydly grown up A For 
usage do 0 ' not need the antiquity, the uniformity, or the 
notoriety of custom and it is enough if it ap|)ears to be so 
7oell~known and aapimeed in that it may leasonably be 
presumed to have been an ingredient tacitly imported by the 
parties into (heir contract/^ 

The term ^HocaJ/^ is frequently applied to an 
area smaller tiian an entire estate or eoiintry as a 
whole and is comprehensive enough to include an 
entire district.'* In every district of Bengal, there is a 
different custom and tlie (|uostion (whether the holding is 
transferable by custom or not) can only be decided by 
reference io toeal cuHtom. What is the custom in Lower 
Bengal is not so in the Eastern and the Northern parts, 
and f'iee veisa. In some parts, tlio Khud Kas/d tenants are 
allowed to sell without reference to their landlord ; in other 
parts, the praciice has not been allow'ed ; and the only 
method by which the question in each case can be decided, 
is by reference to focal cndO'}iA\ i.e. pro|)erly speaking, local 
nmge. 

No doubt, as pointed out by Mookerjee J : — "The 
principle upon which contractual obligations are allowed 
to be modified by custom or usage is that such custom 
or usage may enter into the body of a contract without 
being expressly inserted, /.s* fwfh parlicfi are (^apposed to 
know it amd to iidcnd to he hound hg it. But althougli 
this may be the theory upon which usages and customs are 
treated as incorporated into contracts, it does nol necessarily 


^ DiiKfUaih v. Nohin —V) C. W. N. 181. 

• Amir Ali and Finiicano’s B. T. Act, Isfc Ed. 624. Sco also Badul v, 

SaO's-~1.5 C. W. N. 782-13 C.L..T. 418. 

^ Dalglish y. Guzaffay—2S Cal. 42.5-3 O.W.N. 21 Sariatulla v. 
Prannath — 26 Cal. 134. 

• Joga V, Manik AWM, P. 0. 8—7 M.I.A. 212. Valahihari Y.Manners, 

-23 Cal. 179. Dalglish v. amnJlfar--2'3 Cal. 427 = 3 C.W.N. 21. 

‘ Brajendra v. Khalil, -~~2l C.L.J. 489. 

• Joyiciahm t. liajkishen — 1 W.B. 153, 
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follow that usage may woi ff row up m m io ajfecl pre-exiding 
contract or imulenk of tenancies iiuder the liengal Tenauey 
Act. It will be observed that in the case of the usages of 
transferability of holdings, they can grow up only by the 
in the lirst instance, of the landlord himself ; 
they are at first matters of choice with him but may accpiire 
an obligatory element or binding force after ho has 
acquies(3od in th(‘ conduct of his tenant for a sufii(‘iont 
length of tinie.^^’ When, therefore, a landlord acquiesces 
in a certain course of conduct by his tenants, (for 
instance, transfers by them of their holdings) and such 
acquiescence has led to the growth of a custom or usage (on 
an estate) which is binding upon him, the position of llie jiar- 
tieS is the same as if the landlord had expressly granted to 
them a right to (transfer their holdings.)- In this view, it 
may rightly be held that a usage of transferabilily, after it 
has grown u{), affects not merely tenancies created there-aften* 
but also existing tenancies. When a landlord has allowed 
a usage of transferability to grow up in his estate, the 
benefit of it attaches to existing tenancies and is also incor- 
porated into subsequent contracts of tenancy.^ When, there- 
fore, tenants, who have originally no right (to transfer their 
holdings), are allowed to do so, and this course of dealing is 
acquiesced in for a length of time and in numerous instances 
so as ultimately to entitle the tenants to a customary right 
(of transfer of their holdings) tacitlif incorporated into tfmr 
contracts, the result is a substantial encroachment upon the 
rights of the landlord (who is thereby compelled to recognise 
the transfers).'^ 

The essence of a custom or us:vge of transferability is its essence, 
that transfers made with the hiowfedtje hut without the consent 
of the landlord, are vat id and must be recognised bp Idm.^ 

'Die usage or custom must be oblifjutorf/ ; otlierwise it cannot 
be said to Iiave acquired the imperative character of law.* 

A prowing usage of transferability of occupancy holdings Effect of 
is, on the same principle, of no effect against the landlord, 

The usage to be effective must have gr wu up and friiciuated 


^ Buzlxd V. SdGs -13 0. L. J. 418 - If, C. W. N. 752. Soo Valnh- 
dhari v. Manners --2ii Cal. 179, applying Jagniohan v. Manick—^ M. I. A. 
203 .-^ 

* Vrodyot v. Gopi — 11 C.L. J. 209 — 14 C. W. N. 487. which, though 
deals with the growth of custom entitling tenant to appropriate trees 
cut clown the principle laid down may very well apply to the case of 
custom of transfer of occupancy right. 

^ Jagmi v. IWan — 8 C. W. N. 172, fd. in Veary v, Jote — 11 C. W. N. 83, 
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info maturUijK When the «sa.<];e of transferability of 
occupancy holdings is proved to have been growin^^ up 
in pattis, other than that of a particular landlord, the lattei' 
Landlord can retard the growth of the usage in his palti, whicli is a 
can retard its estate, by refusing to acknowledge the validity of 

growth. transfer in his patli^ . 


Cadnm, as used in the sense of a rule which, in a parl i- 
cular district, has, from long usage, obtained the force of 
law must be— ancient, (4) contimied, unaltered, uniuter^ 
ruptod, uniform, constant (e) peaceable and acquiesced in. 
{d) reasonable, {e) certain and definite, (/) compulsory ami 
not optional to every person to follow or not and, {g) mnsl 
not be immoral.’* 


Onus and occupancy right is presumably not transferable and 

Iransfeinbi* transferability is on the person who 

lity. alleges it to l)e transferable ; in other words, the burden of 

proving the custom or usage hy wnich it is transferable is on 
iho |)erson wlio sets it up.'^ Thus, where a decree-holder for 
money wants to sell an occupancy holding belonging to liis 
judgment-debtor in execution of bis decree, tin? onn>^ of 
proof is on him to establish that the holding is transferal)h‘ 
by custom or local usage.’'’ [f tlie usage of transferability 
is set up, it is rieeessary to prove its existenee on the estate 
of the landlord, or that it is so prevalent in tlie neiglibour- 
hood that it can be reasonably presimnjd to exist on that 
estate. It may be that the usage may have sprung uj) 
ail ron/id an estate get has never been iutrodneed into it 
or recognised on it; and, therefore, in considering the 
evidence, it is of mueb importance that this should be taken 
into consideration in connection with the conduct of 
the landlord in regard to any such transfer as may havt* 
taken place without his consent. Thus, where the only 
evidence is that such usage has grown up in other padlis in 
a village, but that the landlord of a particular p^eitti has 
always refused to acknowledge the validity of' transfers in 
his patti\ Held that no right of transferabilit;y by custom 
can be §aid to have ari.sen in respect of that pat US' If the 

lioldings in other villages of the same pargana are held 


’ Ramhari v. Jahar — 6 C. W. N. 861. Rajendra v. Chandra — 1- 
C. W, .878. 

- Jagun v, Po»M7?— 8 C, W, N. 172. Peary v. Jote—ll C. W. N. 88. 

® Woodroffe v. Amir Ali’s hidian P vide nee Act, 4fch Ed. 

* Kri'pa v, I)urgn-^\5 Cal, 89 : Madhu v, Karmni~-9 G WN 
Cal. 1023. But soo Daya v. Amnda,~-14 Cal, 382. 

^ Nur V, Chandra — 23 Ind, cas, 939, 

* Palakdhari y. Manners— ‘2S Cal. 179. 
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under the same conditions and are in other respects like 
the village in respect of which the question is raised, the 
usage of transferability in sucdi other villages would be 
relevant to the erupiiry and a judgment in which that 
(piestion was decided would be admissible in evidenced 
'the statements of persons who are in a position to know 
of its existence in their locality are admissible as evidence 
ofit“. But it is not sufficient to shew that such hold- 
ings are sold in the village or neighbouring villages. Mere 
inslances of transfer are not enough^. It is very 
difficult to say that any number of instances of sale 
the eonsent of the landlord can possibly prove usage of 
sale wiihmi mch consent *. And the mere finding of a Court 
fhat tenants do Iramfer their rights of occupancy without 
the landlord’s eonsent does not itself establish a usage 
atTecting tlie right of the landlord to accept, or refuse to 
eonsent to, such transfer^. 

There may b(i a custom that a landlord recognizofi Transfer 
transferees on papnoit of Nazar, In order to prove a custom snbject to 
or usage of transferability, what is necessary to prove is ° 

(hat such irunrfers have been made in Ute knowhdge and 
wilhonf Ike consent of (he landlord^ and that they have been 
recognised by him either without the ])ayment of Nazar 
or upon ))ayment of a Nazar also iixed l)y custom/’ 

Where there is such custom a raiyat is entitled to 
sell his holding without reference to the landlord and 
the transferree acquires a title on payment of Nazar, 

The non-payment of such fee (or Nazar) renders the 
transfer invalid and the landlord is entitled to eject the 
transferree. In order to prove such a custom it is not suffi- 
cient to prove that tenants do transfer their rights of occu- 
pancy without the landlord’s consent ^ Unless i\\Q Nazar 
is also fixed by custom the landlord is not bound to recog- 
nise a transfer upon payment of nazu'^. Where the facts 
found as to the local usage of transfer of a non -transferable 
iiolding are that the transferror’s name is entered into the 


* Dalgliesh v. Quzaffar -23 Cal. 427=5 C, W. N. 21. 

* Sariatulla v. Premnath — 26 Cal. 184. 

’ Peari v. Jote — 11 C. W. N. 83. 

* Kailash v. Hari — 13 C. W, N. 541, 

* Radha v. Ananda — 8 C. W. N. 235 ; Stbo v. Raj — 8 C. W. 214 
IHno yfNahin^~-6 Q. W. N. 181, 

^ Bazlalv. Satis— 13 C. L J. 410=15 C. W. R. 751 Where all 
previous cases are cited. 

’ Radha v. Ananda— 8 C. W N, 135 ; Sibo v. Raj — 8 C. W. N, 114. 
Kailash y. Bari — 13 C, W. N. 541, But see Kumni v. Snjone — C. W. N. 539. 

* Sheikh v. Ramani — 17 C, W. AT. 1105. 
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books of the lanfllord only on payment of Nazar to the j 
landlord, lidd ' that the transfer may be without the 
consent of or reference to the landlord, but the payweivi 
of Nazar u mnutial to validate itK When the landlord 
receives ISazaram as a condition of reco^’iiising a transfer, 
the aeceptance of such nazarana shows that he consents 
to the transfer‘s. But when it is found that nazan 
as a rule are ])aid to the Zemindar and that on tlie 
payment of the nazar the pnrehaser is nmally recoin is('d 
by the landlord : lleld that this is not evidence of any 
custom or usaoe by which an unwilliiej; landlord is bound 
or evidence that the landlord is eom])elled to recognise the 
purchaser on payment of Nazar wIkHIku’ he wishes to do so 
or not’"^. As has been said before, the usage or custom 
must be o/jUgatorj/ \ otherwise^ it cannot be said to have 
acquired the imperative cdiaraefer of law. Jlut it, is not 
necessary to prove that the landlord has actually made an 
objedion to transfers and has been unsueeessful.^ 

[ii) Transfer where right transfer able, 

A transfer of an occupancy holding in accordance with 
custom or local usage is valid even without the consent 
of th(‘ landlord^'. An oicupaney holding is tangible 
immovable |)roperty and when the occupancy right is 
transferable bv custom its sale or transfer can be effected, 
if its worth i.s rupees 100 and upwards, by a registered deed 
of sale, or if worthless than rupees J 00 by a registered deed 
of sale or by delivery of the property . 

Whenever the custom or usage of transferability is 
proved to exist, the (and lord is bound to recor/nise the trans- 
lerree on his obtaining possession, and wherever the B. T. 
Act prevails, as sovui as notice of the transfer is given 
to the landlord^. For the landlord ought to know 
who is the person in actual occupation as raiy at ; and the 
raiyat who has sold his holding ought to be freed from 
liability for rent after the cessation of his interest, ami 
the transferree should have the advantage of having notices 
of suits for arrears of rent Registration of his name 

' Radha w Avanda S O.W.N. 236 ; Siho v. Raj— 8 C.W.N. 214. 

* Kailash v.IIari 13 C.W.N. 541 ; Kumari v. Snjoni — 12 C.tr.J'T. 559. 

* Bhagirathi v, SUal—W 0. W. N. 955. 

♦ Bazlal V. SaOA- 1.5 C L. J. 418 Ramhari v. Jabhnr-6 C. W. N. S6\ 
Jagan v. Po,sun~ S 0. W. N. ]72 Rajendra v. Chandra- U C.W.N. 878. 

‘ Palahlhary v. Manners— 23 Cal. 180. 

• Transfer of property Act IV of 1882, S 54, 

’ Act VIII of 1885, S 73. 

• Saroda Mitra’s Land Law of Bengal ^ 341. 
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in the kmlloi'crs s/ierista, by striking off Iiis transferror's name 
is not necessary in the same way as in the case of tenures. 

The laiullorcrs recognition of the sale must follow the 
alienation and eonsoquent possession without payment of any 
Tee’ or any other action on the part of the raiyat or his 
ilienee, excej>t the service of a notice of the transfer upon 
the landloid* It is open to the transferree to sue to 
obtain a declaration that lie has acquired certain rights 
inder the Specific Relief Act Hut a suit to have it 
leclared that the old tenant is no longer responsible for the 
■out and that the transferree is so responsible to the land- 
ord does not lie without service of notice prescribed t)v Sec. 

^3 B.T. Act \ 

When an occupancy raiyat transfers his holding Notice of 
which is transferable by local usage) without the consent transfer to 
if the landlord, the franaf error and the traefiferree 
oinilij and aeverallj/ iiahle to tlie landlord for arrears of 
c«/ accruing due after the transfer, unless and until tlie 
otice of the transfer is given to the landlord in the 
rescribed man nei’ The notice of transfer is thus essen- 
ially necessary to relieve the outgoing tenant, and it would 
^eiii that until tliat iiolic(‘ is served in accordance with the 
lies prescribed by Local (iovt‘runient in that behalf, tlie 
Liidlord is not bound to recognise th(‘ ])urchaser as his tenant both transfer. 
11(1 any action against the original tiuiant will bind the pur- erand trans. 
laser notwithstanding that he is not party to it. The due jointly 
■rvice of notice on the landlord operates as registration in liabirfoTrent 
le landlord’s office, and no suit for registration is therefore, 

.’cessary."’ It was ludd by a Full Beiieli under the former 
w that when a landlord had received rent fiom the trans- 
*rree and was fidly aware of the transfer of a holding which 
ris by eiistom transferable without the consent of the laiid- 
rd, the transferror’s connection with tin* holding had come 
an end and a suit against him for rent did not lie^, The 
me would seem to he the case under the jiresent law. 

The raiyat has no right to ^plit up his holding without Transfer 
e consent of the landlord. The transfer of a portion of piecemeal, 
occupancy holding is contrary to the s])irit, if not to the 
ter (of Section 88) of the B. T\ Act^ and t he existence of 
custom in a particular district by which rights of occupancy 

' Act Vni of 1885, S 73. 

• Act I. of 1877, S 42. 

• Ambika v Ke$hri —2^ Cal. 642. 

• Act YIII of 1885, S 73. 

• Ambika y. Keshri—24 Cal. 642, 

• Abdul V. Ahmed— H Cal 795. 
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in such district are transferable, will not justify the 
holder of such a rioht of occupaiiey in subdivklinpj his 
tenure and transferrin,i>: different parts of it to different 
persons; and in ease of such transfer the Zeminder is 
<*n titled to treat the transferrees as tresjiassers and eject them^ 
But where the vendor of the plaintiff is not the sole 
owner, the transfer in his favour, if operative at all, operated to 
the extent of his share. AVhere, therefore, lands transferred 
to the plaintiff did not eonstitute an entire holding but 
formed only a part thereof, it is not competent to the land- 
lord to recognise the plaintiff to the detriment of the 
defendant who subset] uently purchased from the co-sharor 
of the plaintiff's vendor his share of the land. If the 
entire holding* had been abandoned the position of the parties 
might have been different 

fitij Can non4ransferab/e rig hi be tramf erred ? 

(1) Volunianlij \ — A. To Landloim). 

Prom what has already been stated it is clear that 
an occupancy right which is not ordinarily transferable 
can be transferred validly to a landlord, that is to say, 
to a 16 annas landlord. He himself can ])urchase or take 
mortgage of a non-transferable holding of his tenant and 
where such a holding is mortgaged to him, and he assigned 
the mortgag(* to a pundiaser of the holding*, Held that 
the landlonl was edopped from denying that the purchaser 
had acquired a valid title. But a co-sharer landlord in 
this respect holds the same position as a stranger purchaser.^ 
The effect is the same where the sale is com[)ulsory in 
execution of decree order or for arrears of rent or for | 
money. 

B. To Tiiiui) Party. 

There was a considerable conflict of judicial opinion 
upon the point whether a right of occupancy which is not 
transferable by custom or local usage is a right that is 
merely permial to the raiyai and as such cannot be trans- 
ferred at all, or is a right the transfer of which is valid 
against all persons other than the landlord, so that no one 
except the landlord can take exception to the validity of 

‘ Kvldvp t) GiUnmlcm—^^ Cal 615=4- C.W.M. 783 ; 

Trithanand v Mutty — 3 Cal 174 followed in 

Fakuddin v Tam— 19 C, W.N. clvi. 

* Satno V Muhammad — 19 C.L.J, 462. 

® Maheah v. Muharor—n C.W.N, 70. 

* Deoiaran v. Bu/esu’ar— 23 C.L.J. 569. 
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the purchaser's title — in other words, whether tlie validity 
of the transfer can be questioned by any i»erson otlun* than 
the laiullord of the holdini^. In a certain case Jenkins C. J. 
pointed out: — *^The question involved has been somewhat 
obscured in more recent times, and it will tluirefore be 
convenient to look into its history/’^ VVe have already 
dealt with the state of things that existed previous and 
subsequent to the Rent Act of 1859, when it was 
authoritatively held by the Privy Council tliat a right of 
occupancy can not be transferred'^. Subsequent to the 
passing of the Bengal Tenancy Act, the learned judges after 
a consideration of its provisions, came to the sann* (*oii elusion 
and held that the tenant whose oeeupaney liolding had been 
sold in execution of a money decree, could /limsclf raise 
the qnedion that the holding was not transferable in a suit Conflict of 
by a purchaser foi’ possession of the holding and that the decisions, 
tenant was not barretl by the provisions of S 24-1 C. P. C. 

’82 ( = S 47 C. P. C., ’08).^ The same priiieiple was followed 
in a number of cases whore such a question was raised by 
the tenant, with this (|uaHfleation that if the tenant was 
aware of the execution proceedings and, lurving liad o|)por- 
t uni tv of objecting, did ml ohjert^ he was pi*eelu(led by 
the jjrovisions of S 224 C. P. C. ^82 ( = S47 C. P. C. ’08) 
from raising the question subsequently. ' In a recent case, 
a suit for ))ossession by the purchaser of a share of an 
oeeupaney holding was resisted not by the t(*nant who lias 
transferred his share, but b>' Ids co-sharersj and it was held 
that it was open to tenants in occupation of a portion of the 
j(de i,e,j the co-skarers of the vendor to <piesiion the validity 
of the transfer.' In this eoiinexioii it is instructive to note 
the view ex[)ressed in certain cases that even if the Zemin- 
dar consented to the transfer*, the transferee would thereby 
merely acquire a new jole on the same terms as tfio original 
tenancy was held.'' A different view has been taken in 
other cases viz. that the question of transferability is one that 
might be raised by the landlord but can not legitimately be 
raised by trespassers, and that whatever might be the precise 
nature of the tenant’s interest which is purchased, it has 
a. market value and the transfer is capable of being recog- 
nised by the landlord, and that the {lurehaser is entitled to 
be protected in the enjoyment of liis purchase against all 

Agarjan v. l^anaulla— 12 C.L.J. 1(59=37 Cal. 687. 

• Chundrahati v. Harrington — 18 Cal. 349 P.C. 

* Bhiram v. Gopi — 24 Cal. 355. 

♦ Eg. Durga v. Kali- 2^ Cal. 727. 

‘ Tara v. Bttrja — 15 W. R. 152 : Uyder v. Bhuhendra — 17 W, R. 179, 
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the world except possibly his landlord,^ or, in other words, 
the transfer of an ()«:cuj>ancy holdin,^’ is not a void transac- 
tion and is nndttbU only at the ojhion of the landlord.- 
And in several cases it has been held that in a suit bet- 
ween two rival claimants (both of whom derive their title from 
the tenant), neither ol' whom is ihe original tenant nor ttie 
landlord, the question of transferability does notarise These 
eases also can be ex|>lained by the doctrine ot‘ Estoppel, A 
sale of occupancy holding- has been held to b(} valid if settle- 
ment is made by the landlord with the auction -purchaser as 
soon as can be reasonably expected after the sale and an 
objection to tin? sah* of a holding* with the consent of some 
of the landlords was over-ruled on the o^ronnd that the non- 
consenting landlords inioht o*i\e their consent after the sale 
is held, but that the decree-holder mi|jjht take the risk and 
the })urchaser must purchase at his peril Tn the case of 
a volmilarif transfer it has been held that the transferror 
cannot jjuestion the validity of his own transfer but such 
cases ))roceed on tiie unround not that the transfer is valid but 
because tbe doctrine of hlstop|)el stands in his way. If the 
view that the transbu* of an oeenpancy holdinj^ is valid 
a<:^ainst all p(?rsons exceptinej the landlord is correct, it is 
tliffienll to see how the raiyat himself whose viii^ht is sold at an 
execution sale can (|iiestion the validity of the pnr-ehaser^s 
title, or why the validity of the transfer should dej)end upon 
rpco<^nition by the landlord in eases where the landlord does 
not impnisjjM the' transfer. If, on the other hand, occupancy 
holdiiui^s are noi transferable at all, there does not seem to be 
anv n'ason w’hy persons who are the eosharers of the transferror 
tenant or evem trespassers in the possession of the land should 
not be entitled to question the validity of the transfer, or 
why the |)nrchaser should acquire a rii^ht of oeenpancy by 
consent of the landlord althoujL^h he miiij^ht by virtue of fresh 
settlement become a non-oceupanev ^a.i^ at ^ . 


From the above review of the ease -laws it appears that 
o/tr^nsfer\) radical conIHct of judicial opinions rej^ard- 

limited the transferability of o cupaney riji^hts. As pointed out 

extent. by the recent Full Bench ; — 'Hdio later decisions mark a 
departure from the earlier judicial pronouncements and the 


' Bamrat v. Mm.llah ~2 C. W. N., CCLXXIX. 

Wm. V. Vdoy - 8 C. L. .T. 201-12 0. W. N., 1086. 

’ e. g. Aijenuddin v. Srish — U C.W.N. 76 see also AmbiJea v. Aditya 
-0 G.W N. 024. 

* Dwarka V. Tarini — 34 Cal 199. 

‘ Shahaniddin v Himangini — 16 C.W.N. 420, 

• See Bhagiratha v TIafizuddin — 4 C.W.N. 679. 

’ VayamayVs case, Judgment of referring Judges. 
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opinions of those wlio have studied this (piestion in the past. 

The life of the law, however, it has been said, is not lo^ic 
but experience, and the inod(‘rn departure is ])rol>ahly due to a 
change in economic conditions which has brought into proinin- 
euee problems tiiat did not previously call for solution’^’ . 

Having regard to the confliet of views noticed above the 
Full Bench to which the question was referred after a mature 
and careful consideration aiid a n'eognition of tlie 

paramount importance* of upholding decisions on which 
dealings with property have been expressively leased"’ came 
to the following coned iisions : -'(^/) That a rigdit of occupan- 
ev vvhi(fh is not transferable by custom or local usage is a 
yifjht \^\\\(:^\ (uin he the holding ayiart from 

the right cannot bo transferred : {h) that the transf(‘r 
of' the wliole or a paid is operative* as Lujanfsl Uir nu/jal^ 

(i) where it is made rnJinilarilff, (//) where it is made 
inr()lmntaril f/ ami the raiyat with knowledge feils or omits 
to have the sale set aside*. A sale is maelt* hirofunlaril// 
where.* it is in e- yon! ion of a uionei/ dmre, but not of a 
decree found(*d on a en* rltrrfje voluntarily maele; 

(e) that the transfer of the whole or a part is eiperative* 
as nijdimf all Mhar f/uin Ilia landlord anel tlie 

raiyat where it is operative against the* raiyat ; {d) that 
the transfer is o|)(*rative as apaind Uia landlord, wdierover 
it is operative as against the raiyat, provideel the land lore! has 
given his consent, express or implied, to the transfer'. 

(2) bimlnyiiarihf', — A, Jn Hkechtion op Money Dkgkkk. 

Sale in 

ft was sometime)s contended that, though theie might be 
no custom e)r usage under wliiedi oce*uj)ancy rights we*re 
transferable3, they might yet pass in e*xocution sales and that (fi) or third 
such transfers, thongli not valid against the landlord, Avould party, 
yet be valid again.st the former tenant. Idiis however does 
not appear to he the law-. For there is no ground for 
distinguishing a voluntary sale from a sale in execution, and if 
a sale by private contract wT)iild not validly pass it, then a sale 
in execution would not equally pass it, and riita versa?. As 
pointed out by N. Chatterjee J. in a recent ease : — ^‘The recent 
Full Bench * have laid down tliat an involuntary transfer 
a sale in execution of a money decree, (and not of a 

^ Dayamayi v. Ananda — 20 C. L. .T. 52 B\ B.= 18 C.AV. N. 971 If. B. 

» Rarnpini’a B. T. Act, 4th Ed., 122. 

Dwarka v. JEfr/nali— 4 Cal. 926, 
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decree foiuided on a. mortgage or rdiarge voluntarily made) of 
tlie w//oU' or jmii of an oc.Hipaiiey holding, apart from custom 
or local usage, is oi)rraln:f' ajjarrid Ih^. niiyai^ where the 
raiya! ivilh knirwledgii faih or oonU to have the mle set asided 
It is true the (piestions whether a raiyat is entitled to have 
the sah‘ sot aside or has the right to object to the sale 
before it tak'es place, were not in terms decided by 
tlui Full Bench. But if the raiyat has no right to object to 
the sale of an oeeupancy holding in execution of a money 
decree hefora it takes place or has no right to have the sale 
[after it takes jdace) set aside, in other words, where the 
sale is valid (/./?., e.y. where the holding is transferable 
or where the raiyat himself has mortgaged it), the sale would 
be operative against him, and it would be immaterial whether 
ho hail knowledge of the sale or omitted or failed to liave it 
set aside, l^he .sale however, though mvalld^ (/.e., ejj. where 
the holding is not tran.sferable &c.) may be operative against 
the raiyat, if he mth knoadedge thereof low/V.'f or fails to have it 
•syV uMtle, ^fhe ([uestion therefore of the omission or failure 
to set aside tlie sale with knowledge thereof, becomes 
material only where the sale Is invalid and the raiyat has a 
right to object to it. * ^ The Full Bench decision, therefore, 
hy implication holds that the raiyat is entitled to have a sale 
of the holding in execution of a money decree set aside qfier 
it takes |>laee, and that the holding cannot be sold in 
execution of such a decree mhere the vaiyal objects to the sale 
before it lakes placef^'"^- 


Sale invalitl 
even thougli 
landlord 
consents. 


Holding not 
attachable in 
execution. 


Even in a case where the the decree-holder obtains the consent 
of the landlord to the altachmeut and sale of the holdi/ng^ but 
the j inly ine/ut-debtor [the raiyat) objects thereto on the ground 
that it is not transferable, his Lordship has been pleased to 
point out that: — “as the raiyat cannot confer a title upon the 
purchaser without the consent of the landlord, so the 
landlord alone^ by his own act and iviihont the concurrence 
of the raiyat^ cannot create a tifle in the purchaser. The 
two must concur in order that the transfer may he 
valid. Having regard to the view taken by the F. B. 
as to the involuntary transfer, we are unable to hold that 
the entire holding or a part of it can he sold in execution 
of a nianey decree if the raiyat objects to the sale even 
if the landlord give his consent to such sale. 

In the earlier case his Lordship has further pointed out 
that Under Section 60 C. P. C. ’08 all saleahle propei-ty 


Dayamoyi v. Ananda~~20 C. L. J., 52 F. B.~18 0. W. N. 971. F. B 
Badronnessa v. Alam — 21 C. L. J. 650=19 C.W.N. 814. 

Narayani v. Nahin~-^25 C. h. J. 351=-2l C. W. N. 400. 
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belon^in^ to the judgment-debtor or over whieli he has 
a deposing power which he may exercise for his own 
benefit, is liable to sale in execution of a money -decree. 

But a non4ra7isferaljle oeeupancy ho/ ding is not saleible 
property, and the Full Bencli d(‘cision does not hold that 
the raiyat has a disposing power over the holding. All 
that it holds is that a volunta, ry transfer is operative against 
hiin.^^^ 

In the case just referred to' the occupancy holding 
was put up to auction in execution of a money decree execution of 
nl the imtance of a third party. But the right of a money decreo 
.dxteen-anyia^ lamUord holding a money decree against one of(ii)l6Anii«8 
of his own raiyats to put up for sale in execution that landlord, 
raiyat^s occupancy holding not transferable by usage, was 
({uestioned in a very recent ease before the Patna. High Court 
and reliance was placed on that case. Sliarfuddin and Roe 
J J. of that court observed : — '^The wln)le current of case- 
law is against the sale in execution of an occii|)aney right 
without the consent of t lie landlord. It must be conceded 
that without the consent of the landlord an occupancy right 
is ordinarily not a saleabh* right. In the ease noted below'-^ 
it was a.ssiimed that the landlord cannot, against the wishes of 
the tenant, make this right saleable. On this asiivmplion 
the rule propounded in [some of the earlier eases] is over- 
ridden. Ill the first of these caseis'' the decision was 
ultimately based on the fact that the raiyat had failed to 
come In under S. 244 (C. P. C. ’82), and in the 
other*' it is said : ' In any case the decree-holder takes 
the risk and in the present, state of the law the purchaser 
will purchase at his peril, ^ These two decisions can 
hardly be taken as decisive. [But] the decision in another 
case'* is decisive. So also is that in the case [just 
referred to^] To get at the root of the matter it is 
necessary to imquire into the origin and nature of the 
occupancy right. [That enquiry has been made by Jenkins 
C, J, of the Calcutta High Court in the the ease noted 
helow.^] The basis of all authoritative statements on the 
^-object is that the right of occupancy is a right personal 
to the particular raiyat A personal right is mi a mleafde 
right. Occupancy rights may by usage become transfer- 
able. But here there is mutuality. The raiyaU as a body 

^ Badarennessa y. Aiam - 21 C. L. J, G.50. also 2 below 

* Narayani v. JVabm — 25 0. L. J. 351 =*21 C. W. N. 400. 

* Divarlca v. Tarini—M Cal. 199. 

* Shakaruddin v. Hemangini — 16 C, W. N- 420. 

® Annada v. Ratnakar — 7 0. W. N. 672. 

** Agarjmi v. Panaulla — 37 Cal 687 (691) 
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desire a conversion of the personal nature of the n^hi. 
The landlord aeqnmces in that desire. Before the nature 
of the occii})ancy riglit can be changed landlord and raiyat 
must concur. This was the ratio decidendi in ;the most 
recent decision of the Calcutta High Court. ^ ] The power 
of voluntary transfer is the measure of the power of 
involuntary alienation-. The landlord cannot extend that 
l)ower without the consent of tlie tenant. And on these 
grounds their Lordships the objection of the raiyat. K 
may be permissible to point ouL with due deference to their 
Lordshi})s that, in the ojiinion of N. Chatterjee J. of the 
Calcutta High Court, the position that ‘'the landlord 
cannot, against the wishes of the tenant, make this 
rigid saleable” follows logically from the same F. B. 
decision ri^garding the involuntary sale of the right and 
not a mere amimption of their fjordships of the Calcutta 
High Court in the ease already referred to^ as 
their Lordships of the Patna High Court seem to liavo 
supposed. 

Further, it follows from the F. B. decision as explained 
by the two later decisions already discussed that after 
the sale has been hehl, if the raiyat having no knowledge 
thereof (or of the proceedings leading' thereto), applies to 
have the sale set aside, the.?^f/^? cannot be conflrmed^aym though 
the decree-holder or the auction-purchaser obtains the 
landlord's consent prior to the sale or secures a recognition 
of the purchase front, him subsequent, thereto. But 
the sale can be held if the raiyat knowingly does not 
object; and after confirmation of the sale the raiyat cannot 
raise the objeetion at all. 

Therefore, in t he absence of custom or local usage to the 
eoidrary, a ratgafi holding in wliich a raiyat has only 
a right of occupancy is not saleable at the insiance of 
any creditor of his other than the landlord seeking to 
obtain satisfaction of his decree for arrears of rent.’’ 
Blit where the raiyat with fall knowledge of 
the execution proceedings and the sale had failed to raise 
the objection at the time of the sale that the holding was 


' Narayani v. Nahhi- C. L. J. 351-21 C. W, N. 400. 

^ Ayavjan v, Vanaullci — 37 Cal. 687 
Mac Pherson v. Deheehhushait—2 P. L. J. 530. The report in wrong. 
♦ BadamnneHsa v, Alam — 21 C. L. J. 650, (652) 

-19C. W. N. 814. 

Mmon V. Gopi-~24 0iil 355 = l C. W. N. 390: Pean v. Jati-U 
C. W. N. 83. 
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not transferable and tlie (juestion was raised after the sale 
had been eon tinned and after the pureliasc had been reeoo'- 
nised by the landlord, it was held that the sale was valid. ‘ 

This however does not apply to a sale Iiold in exoeution 
of a decree founded to a mortij;’ao*e or charge voluntarily 
made by the raiyat in which cas(^ the transfer, though 
involuntary, is operative against the raiyat.- 

The P. B. has made no distinction between the in- But not 
voluntary sale of the ivkolf^ and a /jar/- of the holding and the 
principles dedueilde from its decision is applicable to both.= 

But with all respect to their Lordships it may be per- Criticism, 
misslble to point out that the afoiusaid Pull Bench have 
gone further and detiuitel}" held that ^^a right of oeeupancy, 
whteli is not transferable by custom or local usage can he 
tranaferreilj^ though “the holding a])art from a right of 
occupancy cannot be transferred^’’^, or, in otlier words, a 
holding with the right of oceujiancy attached to it can he fraw.?- 
ferred. Where ilie transfer is rolnntari/y the Pull Bench 
have laid down tlinl. “it is operalive against Ihc raiyaiP , 

As explained by Mookerjee J, in a very recent case : — “the 
decision of tlie P. B. shows abundantly that in eases of 
transfer for value iitlH unqnesUonahly passes fiom the transfer- 
ror to the trarisferreej even though there is no roeogiiition l)y 
the landlord” and “although the validity of the transfer is 
liable to the (|uestioued by the landlord who is no |)arty to 
the transaction, in other words, a ffnns/to of this description 
can not he inrpeaelied by the transferror thougli the lirndlord 
may possibly refuse to recognise of the transfru’.” * If t hat 
is so, it follows that the raiyat has ^Ulisposlng power which he 
may exercise for his own benefit” over the holding. i„ 

A non-transferabh^ occupancy holding should, therefore, F. B. decision 

be held liable to be attached^ and sold in execution 

of a money-decree against the raiyat. Purther, it may sak!!ab\e 

be observed that in view of the Pull Bench decision it attachable in 

cannot now be rightly contended that the right of t'xccution. 

oecnpancy is a righi personal to the pariicnlar raiyai and 

that therefore a holding in which the raiyat has a riglit of 

oecnpancy is absoluti.dy un-saleable. It is saleable, in one or 

other of the cirenm stances already mentioned, and I have just 

shewn that the raiyat has the disposing power over his hold- 

linDwarkanath v. Tariwi- '154 Oal. 199—5 C.L.J. 289.— 11 C.W.N. 513. 

“ DayamayCsi F. B. case — above : also Sadnvi v, Falaknath — I 

P. L. ,T. 257. 

^ Vide Judgment of the referring Judges in Amhika v. Ram — 20 
C. L. J. at pp, 84-85 and the P. B, decision h\ DayamayCs 
case para. III. — Ibid., 90. 

* Beharilal v. Sindhuhala — 22 C. W. N. 210. 
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in^. As explained in the case noted below: — ^^the only person 
concerned in the transfer of a tenant's holding is naturally the 
landlord. If he consents to the transfer made by the tenant, 
there is an end of the matter ^ The tenant in this case 
is the judgment-debtor ; he is bound to pay his debt ; and 
if the landlord, who is the only other party interested in 
impugning the validity of the sale of the holding in the 
occupancy of the tenant, consents to it, there is no reason 
why it should be open to the tenant to object to the sale , 
The Legislature has declared in the B. T. Act that such a 
holding may be brought to sale in execution of a decree for 
rent obtained by the landlonl, that is to say, the whole body 
of landlords ; and it has always been understood that if a 
raiyat sells his holding with the eonmit of the lanillovil th(‘ 
sale becomes effectual. It seems, thered'oro, that in principle 
there is no difference between the case of a voluntary sale 
made by the raiyat himself and an involnnfa‘7f sale held bjf 
the. eourt if smdi sale is consenied to hj the landlord. The 
reservation, therefore, made by the l^\ill Bench in favour 
of the raiyat [rte that in order to be operative against 
him it is necessary that the raiyat with knowledge fails or 
omits to have the sale set aside ] ought not to apply 
to such a case^ i,e, where the landlord gives his consent. 
Before the F. B. decision it was held that a sale in 
execution of a money decree of an occupancy holding is 
valid and elfcL!tual if the sale is held with the consent of 
the landlord^*. Even a share of a holding could be sold with 
the consent of the co-sharer landlords to tlie extent of their 
shares. Thus in a ease in which theeo-sharor landlords to tlu^ 
extent of a 15 annas share consented to the sale, the High 
Court maintained an order passed by the court below granting 
the decree-holder’s application for sale of an occupancy 
holding to tin? extent of that share observing that 'The non- 
consenting landlords may give tlieir consent after the sale. 
In any case the decree-holder takes the risk and in the 
present state of the law the purchaser will purchase at his 
peril And it was not thought necessary that the consent 
of the landlord should Ix) obtained to the sale and the 
sale was held to be valid if the landlord subsequently to the 


^ Palakdhari v, Mannci'ft 23 Cal. 179. 

* Dmirka v. Hurri^h — 4 Cal. 925 (928) ; Arianda v. liatnakar — 

7 C. W. N. 572. 

® hayamayVsi ease- -20 C. L. J, 52 F. B., &c. 

* The F. B. in D/iyamoyVs case has definitely stated where the 

transfer by a raiyat is operative against the landlord. 

•’ Awinda v. Ratnakar~-7 C. W. N. 672. 

* Shakaruddin, v, Hemangini — 16 C. W, N. 5X3. 
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sale recognised the purchaser and received rent from hinP 
But N. Chatterje(‘ J. in a still later ease observes : — The 
view taken in those cases can no longer bo maintained hav- 
ing regard to the decision of the F. B. which, as stated 
above, impliedly laid down that an occupancy holding 
cannot be sold in execution of a money decree if the tenant 
objects to the sale.’^‘^ 


B. In Execution of Decree Arrears of Rent. Sale i«i 

Executioa of 

But though an oeenpancy right not transferable by <i«cree. 
custom or usage is not. saleable in cxecntioj) of a moiKiy 
decree at the instance of a third party, the liOgislature 
lias declared in tlie Bengal Tenancy Act that such a right 
may be brought to sale in execution of a diMiree for ari'ears 
of rent obtained by the land lord 'b that is to say, the 
ivliole both/ c/‘ lantllorih/^ But it cannot be sold in execu- 
tion of a decree obtained by a co-ft/tarer landlord for 
his s/iarc of the rent'"*, even though it is separaft^li/ ptit/- 
able TO him, and in this respect a co-sharer landlord is in 
the same position as an ordinary execiition-creditor^\ 

(iv) hffect of Transfer when right not transf erab! e 
As against lamUlord. 

The effect of the transfer by a laiyat of a non-transfcrable 
occupancy right as against the land-lord has been thus transfer 
stated by Sir Richard Couch, C. J. in a Full Bench ease: — when 
If a raiyat having a right of occupancy (*ndeavonrs to transfer- 
transfer it to another person, and in fact, (juits his occii- 
pati on and ceases himself to culti vale or hold the land, it landlord, 
apjiears to me that he may be rightly consittered to hare 
(ibandoned his right, and that nothing is left in him which Right of 
would prevent the :avnndar from reeovermg possession from ^^uidlord to 
the person who claims under the transfer. And not only 

*^11 *11 1 11 !•! f 1*^ JJUnnunS jUli , 

may lie be considered to have abandoned it, but if t he right 
which is given by law is one which exists only .so long as he 
holds or cultivates the land, when he ceases to do that by 

' Dwarka v, Tarmi~-34 Cal. l99-=5 C. L. J. 294-11 C. W, N. 513. 

“ Narayani v. Nabin — 36 tnd. Cas. (Cal.) -25 C. L. J. 351-21 
C. W. N. 4(X). 

Durgav, Kali — 26 Cal. 727: Sndagar v. Kri.ikna^ii C. W. N. 

742 : Jarip v. Bam — 3 C. W. N. 747 : Sita v. Afmaram—4: 

C. W. N. 571: Badarannessa v. 21 C. L. ,J, 650-19 

C. W. N. 814. 

^ Shakaruddin v. Hemangini-~16 C. W. N. 420. 

• Badarennessa v. Alam — 21 C. h. J., 650= 19 C. W, N. 814- 



262 
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Effect same 
as abandon- 
ment by 
tenant. 


What is 
abandonment 


sollin.o’ bis supposed ri^ht and putting another in his place, 
hk i'ujhl is gone and cannot stand in the way of the laiul- 
lonFs recovering possession. If it were not so, the law 
would become iiugatoiy. The position of things would he 
that the transfer by the raiyat is invalid, and gives the 
transfeiee no right to possession, but the raiyat could not 
recover possession from the transferee as he would be bound 
by his act of transfer; nor could the landlord recover 
possession because the outstanding right in the raiyat would 
be in his way. The result would be that although the trans- 
fer is invalid, the transferee wo\ild be able to koe]) possession 
and to set the landlord at delianco.”' The deeisioji of the 
Full Bench case was thus explained in a later case ; — ‘^Mn 
that (F.B.) ease it was ruled that the transferee of occupant 
rights, illegally sold, eoidd be ejected if he had entered 
into actual possessioii of the land. The prinei[>le involved 
in that <?ase was the aLaiuloiinient bij the ienant of his 
conneclion wUh the land, and the landiord\s conserjuent right 
to re-enter^^'k It is evident that it is essential to such a ease 
that the raiyat must have abandoned it altogether'^ , These 
were a cases under the Rent Act of 1869 but the principle 
applies to cases under the B.T. Act. What is relied on by 
Sir Richard Couch in his judgment is, that when the tenant 
quits the laud and eeases himself to cultivate or to hold the 
land, he abandons thoredw the right of oecu])ancy. Now, 
if we road the words of the learned Chief Justice along with 
Section 87 of the H.T. Act, there can be no doubt that in 
order to entitle the landlord to re-enter on abandomnent 
by the tenant it must *d )0 abandonment in the words of Sec- 
tion 87, uamelg, that the raiyat voluntarily abandons his 
residence without notice to his landlord and without arrang- 
ing for the })ayment of his rent as it falls diu', and ceases to 
cidtivate’\ In such a ease only the landlord's entry would 
be legal and he may then let the land to another tenant or 
take it into eultivatioji himself^’. 

It has been pointed out by the recent Full Bench decision 
in the ])ai/amai/ii^s cas^ that what u ahandonmeni O'' relin^ 
quishmeut depends on the snhsfantial efeet of what has been 
done in each case, W here the transfer of the lohole holding 
has lu‘en made and the substantial effect of what has been 
done appears to be that the purchase has deprived the land- 
lord of the t(*nant to whom alone he could look for his rent 


‘ Narendra v. Ishan—22 W. R. 22 F. B, = 13 B.L.K. 274. 

* Srishiee v. ilfacEwn — 9 Cal. 648. 

^ Kahil V. C/ian(Zra-~20 Cal. 590 ; Nadhu y. iiartjfc— 9 C.W.N. 56. 
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and for the jiroper eultivatioH of his holdiiii^, and it is not 
known who the purchaser may be or wlielher he is in any 
way a proper person to cultivate his land and it does not 
appear that any rent has been paid since the purchase^ at 
any rate that it has been paid to tlie landlord, there is 
certainly such an abandonment or reliiKpushment in fact as 
would entitle the landlord to eject the transferee ^ It is not 
necessary to |)rove as a fact that the raiyat has left the hoUU 
iufj ami disdaii'mi anjj intered in if. It is a direct inference 
from the fact that possession was given to the transferee and 
it is not necessary to prove disliad repadialion or refusal to 
pai/ renid In the case of homestead land cultivation is 
unnecessary and the only test of its abandonment is the dis- 
conlfiuanct of residmiee in the r i/lag e." 

Transfer may be by way of tale, either of the vdtole or 
part of the holding, or by way of mortgage, with or without 
possession thereof, or by way of snhdease or gift. And the 
validity of the transaction, whatever may be its nature, 
depends upon the (|uestion whether there has been an 
abandonment of the holding in the sense above explained on 
the |)art of the tenant. 

Thus the sale of a raiyati holding not transferable by 
custom, does not by itself entail a forfeiture of the tenancy. 
If the orginal tenant continues on the land and does not 
repudiate his obligation to pag rent to the landlord, the 
latter, (in the absence of a clause in the lease providing for 
forfeiture and re-entry in the event of an unauthorised 
transfer) cannot treat the tenant as a trespasser and sue 
him in ejectment.^ It it only when tlie transfer followed 
by abandonment of his holding by the tenant that tlie land- 
lord, as in any other case of abandonment, may enter into 
possession and he may then disn'gard the transfree, who 
exdiypothesi, has no title by his purchase, and who, if he re- 
sists, may also be ejected.''’ If, on tin* other hand, the 
transaction of sale is md meant to be operative and the title 
to the jiroperty still continues in flic tenant and the trans- 
feree holds it on his behalf {i.e, where it is a Benami transac- 
tion) he cannot be evicted.^’ 


’ Amimmnessa v. Jeinait —20 C.L.J. 584 — 19 C.W.N. 43. 

Chand v, Eomoni — 17 C.W.N. 1105. 

* liaghuhar v. Ram — 3(5 lud. Gas. (553. 

* Denonath v. Krishna — 9 C.W.N. 370. Madan v. Mahima, 3 C.L.J. 
34.3 — 33 Cal. 381. Divarka t, Ilarish — 4 Cal. 925. Bhupendra v. Bunsi-^ 
40 Cal..870. 

* Narendra v. Johan — 22 W. R. 22. 

* Mathura v. Ganga- 10 C.W.N. 1033 =33 Cal. 1219. 


Transfer 

when 

amounts to 
abandonment 


Sale of entire 
holding. 
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Salf3 of part. 


Tonarit wtill 
on land : - 
(a) As 
sub-lesaeo 
under 
purchaser 
of whole. 


Or part. 


(6) In joint 

possession 

with 

transferee. 


A sale of a portion of an occupancy holding does not 
cause a forfeiture of the tenancy. This is settled by a long 
series of decisions* and is now finally confirmed by the 
recent Full Bench decision.- Notwithstanding the pur- 
chase of a portion of the holding, the tenancy^ so far as the 
landlord is concerned, conlinues unaffected, and he is enti- 
tled to look for the payment of rent to his recorded tenant.'^ 
The purchaser is entitled to possession even as against the 
landlord, in as much as the tenancy is not determined and 
interposes a barrier Ix^Aveen him and the landlord.'* But 
a sale by a tenant of an rufire separated holdiny consti- 
tutes abandon men t . 

When the Icuant, after the sale of his holding, continues 
in pommoa (of the whole) m a mhtftnant of the purchaser, 
wholly repudiating his relationshi[) with his former landlord 
and ceasing to pay rent to him, the act of the tenant has been 
construed, not unreasonably, as an abandonment and the 
above consequence.s have been held to follow.*’ But when 
the tenant, notwithstanding that lie had sold the holding 
and taken a sub-lease from the transferee, insisted, when the 
landlord su(‘s him in ejectment, on being treated as the tenant, 
the transfer being in law inoperative, he cannot be said to 
have abandoned the holding, so as to entitle the landlord 
to re-enter." 

Nor where the original tenant, after parting with a 
portion of the holding, continues in actual occupation of a 
portion of the land under a sub- lease an an mder-raiyai from 
the purchaser. So far as the landlord is concerned, the 
original tenancy still continues unaff'eeted and he is not 
competent to create a valid oceiipaney holding in favour 
of a third party by a new settlement^ in such a case. 

There would obviously be no ground for concluding 
that the tenant has abandoned his holding, when he has 
wld only a part of it and eoiitiiuied in joint poasemon of it 

^ Kahil \\ Chtmder- 20 Cii\. 5UO: Durga \\ />ouZa— 1 C.W.N. 160* 
Quzaffcr v. Dalglie!>h~-l C.W.N. 162. 

‘ Dayamayi v. An(mdn—20 C.L.J. 52 F.B.-18 C.W.N. 971 = 42 Cal. 
174 F.U. 

=* Kcdim V. iUodiaw -24 C.L.J. 113 = 36 lud. Cas. 719 (Cal). 

* Puma V. Chandra — 23 C.L.J. 304 F.B. 

® Ram V. Jagernath—l P.L.J. 270. 

• Rajani v. Mkary- -1 1 C. W. N. 811 = 34 Cal, 689 = 7 C. L. J. 78 sea 
also Sailabida v. Snram -W C. W. N. 873 = 7 C. L. J. 303 : Kali v 
^P^'^dra 1 C. W. N. 163=24 Cal. 212: Kali v. Arman— C. W. N. 220: 
Dinanath v. Bijoy -~9 C. W. N. 379=5 0. L. J. 294. Madan v. Mohinia’ — 
33 Cal. 531=3 C. L. J. 343. 

^ Svistee V. Mudun — 9 Cal. 648: see also Nadhu v, Kartie — 9 C. W. N. 
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with the transferee, the rent continuing to be paid in its 
entirety in the name of the transferror. ‘ 

The same principle applies where a purchnse is made in Execution 
execution of a decree for monetf against the tenant. Tims, where 
after the sale of a portion of a non-transferable ocenpaney 
holding in execution of a money decree, the tenant took a 
sniz-lense (fa portion of the land purchased from the auction- 
]mrehaser, the phiintiff ijettinq a fieltlement of the holding 
from the landlord^ sued to eject the auction-purchaser as a 
trespasser and obtained a decree against him j but when he 
altempted to execute the decree, the defendant, the representa- 
tive of the original tenant who was still in occupation, 
opposed, with the result that a proceeding under 0. *21 r. 

100' C. P. C. ’08 was thereuj)on instituted, which terminated 
in favour of the defendant, whereupon the j)laiutiff instituted 
a suit to recover rent from tluj defendant as his uiider-raiyat. 

Held — that the landlord was not competent to create a valid 
oecupaney holding in favour of the plaintiff by the settle- 
ment as there was no abandonment by the original tenant 
nor forfeiture of the original tenancy, that as there was no 
relationship of landlord and tenant between the plaintiff and 
the defendant, the defendant \vas not esto|>ped from question- 
ing the title of the plaintiff and that even if he claimed 
rent that claim was bound to fail. But wliere the i)laintiff 
pureliased a non-transferable oceu])aney holding in execu- 
tion of a money decree but before he took j)ossession 
from Court, the defendants purchased tlie same in 
execution of another money decree and obtained delivery 
> possession and the rent paid b}^ tliem was accepted by the 
landlord, in a suit by the plaintiff to recover possession of 
the holding from the defendants as its prior })urehascr, Ilefd 
— that as the landlord who had a riglit to re-enter upon the 
land on its abandonment by the original tenant, had accepted 
rent from the defendants and treated them as tenants, there 
was practically a settlement with them by the landlord and 
that therefore the plaintiff as the purchaser of the interest 
of the tenant did not acquire any interest which could be 
enforced against the landlord or the defendants claiming 
under the landlord. 

There is a fundamental distinction between a sale and a Distinction 

mortgage of a holding. A tenant who executes a deed of between 

^ ^ ^ sale and 

— — mortgage. 

' Raghuhar v. R-am — 36 Ind. Gas. 653 : Mafhur v. Qanga — 10 
W. N: 1033 = 33 Cal. 1219. Gjgan v. Aluk^l7 C. AV. N. 698: Kama- 
^€swari v. Iiahihulla—2 C. L. J. 369. 

® Iswar V. Kailash 41 Ind. Gas. 639 (Cal.) 
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Mortgage— 
with or 
without 
possession. 


may ])orlia|>s l)e (ic<*tnc(l to have scv''ore{l liis eorincetiou 
witli tlio holding', althonajli it would be ditficult to inainlain 
this view in the lii^ht of the several decisions. The case 
of a morfgafje, however, is reasonably free Itoiu didieulty. Tin- 
mortgage is executed on the assumption that the tenant has 
a transferable interest in tlio lamb d1ie exeeutio]i of a moii- 
gage, by itself, does not imply a severance of the tenant witli 
the iiolding, l)ecaus(‘ U is onl/f on Uh; assnmplion that (he 
iennncy (‘oaiuines m operolKyu Ihai (he moT((j<igc.(! can have autj 
su/jsisdng inicrest in tlie land. Consequently when a tenant 
executes n ns/ffnic(nanf mortgage in favour of a third ])arty 
and jilaces him in possession, tliere is no repudiation ot‘ the 
relationshi]) of landlord and tenant as between hi]nself and 
tlie ])erson under wliom lie holds the land. The ease is 
stronger where tlu^ bmant after the exi'cution of (lie usufriu*- 
tuary mortgage has (remained in possession of a small portion 
of the land as a sub-lessee under the mortgagee), paid rent to 
the landlord, and throughout (expressed his willingness to 
hold himself resjionsible for du(‘ |)ayment of rent. It cannot 
consequently ha, suggested that there has lieen any severance 
of his connection with the laml. In so far as the physical 
enjoyment of the right is eonra'rned he is still in occupation 
of a |)art of the land of the holding. Under these circums- 
tances the view cannot be seriously maintained that the 
tenant has abandoned the holding and the landlord has 
become entitled to re-enter^. On ))rinei|)le, therefore, there is 
no justification in holding that a tenant- who has merely 
executed a viorff/age iri(h or irilhoni jmscssiou lias abandoned 
hi.s holding. Though the mere execution of a usufruc- 
tuary mortgage might not be sutlicient to establish abandon- 
ment, but Avlien it is found as a. fact that the raij/ai did not 
live in the village and had not got any connexion with the 
jo(€y Held — that these were sufficient to hold that there was 
abandonment of the holding-. Again, where the title of tho 
tenant ceases as against tho mortgagee either by foreclosure 
or sale of the mortgaged pro|>erty, and his possession also com- 
pletely ceases, there is an abandonment by hiin*'^. Thus 
the unauthorised transfer of a holding or the parting with the 
possession of it in wliole or in part, does not per se work as a 
forfeiture under the B.T, Act. There must be something in 
the nature of an abandonment by the tenant or something of 
the kincl^ 


^ Mahadeo V. Pachkari — 10 C. W. N. 822, where all the cases on the 
point cited and discussed. 

’■* Monoharv. Anntitn — 17 0. W. N. 802. 

R(im V. Jawnher~~l2 C. W. N. 899-7 C. L. J. 72. 

* Bhupendra Oal S 70 . 
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From wiiat has been stated above it is clear that Summary of 
‘^tbe transfer by a rai vat of a imn-transferable oc(*upane.y l>y remit 
liokling is operative ///c landlord in all cases Jji 
wliich it is operative ao'ainst the raivat, provided t'lie 
landlord has i»'iven his previous or subsecpient consent. 

Where the transfer is a .sv7/e of iho whole, hohlinir, the 
landlord, in the absence of his consent, is ordinarily entitled 
to enter on tlui holdin;Lrj but where the transfer is of a part 
only of the holdin<r, or not fnj watf o/' ,w/c, the landlord, 
thouj^h he has not consented, is not ordinarily entitled to 
recover possession of tin? hoIdini>-, //y/Mv.v there has lieen (a) an 
(djandonineift within the ineanino* of Section 87 of the IJen^’al 
Tenancy Act, or (b) a reUnqnUluiieni of th(‘ lioldiipj;', or (c) 
a re^mdiadion of the fenancf/. Whether there luis b(‘en a 
relnujuishnient or repudiation or no! depends on tlie subs- 
tantial elfeet of wliat has be(‘n done in each case.” This is the 
way in wliich a recent Full Hench of the 0.1,10111 ta, Hi^h 
Court has, after a full consideration of the whole (picstion, 
suniniarised the law on the subjects 


f . JAUidlord\^ consent validates transfei. 

Ordinarily tlie oidy jiersons interested in iinpu^nin^ Oousmit of 
the validity of the transfer of a non-transferable ()eeu|)aricy 
holdiiyii^ are the occupancy raiyat and the landlord. Where 
iXxa form O' transfers the lioldiniij and the tatter consents to the 
transfer and a(*eepts the transferee in place of the former 
tenant, tliere can arise no difficult y in the way of j^'iviivj,' effect 
to the transfer. And it is perfectly clear from the authorities 
that the transfer of an occupancy holdiiii>' which is not 
transferable by custom or local usage may be validated by 
consent of the landlord 

Such consent may be either or implied. C!on- Kxprosa or 

sent is express where tlie landlord actually agrees to the i“^pbctt. 
transfer and recognises the transferee as his tenant in place 
of the original tenant on the holding. 

But the consent may be implied. The landlord, by his I^andlord 
own acts and conduct subsecpient to the transfer, may be egtopper 
afterwards estopped from denying the title of the transferee, to recognise 
Thus tlie receipt of rent ht/ a landlord from the transferee of transferee. 


^Dayamaiji Annnda — 20 C. L. J, 52 — 18 C. W. N. 971—42 Cal. 

172 F. D. 

^Radlia v. Ananda — 8 C. VV. N 235; Joejan v. Pomn—S 0. W. N. 
172; Sibo V. C. VV. N. 214 followed in Fan v. Udoy—S C. L, J. 

261 12 C. W. N. 1086. 
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Receipt, of 
rent from 
transferee. 


a holding not transferable by custom will validate the trans- 
fer so as to give the purchaser a right of occupancy. For 
the acceptance of rent from the transferee moans the 
assent of the landlord to the transfer ^ But in order that 
the doctrine of nloppel might apply it must appear that 
the zemindar was fully aware of the fransfer and that 
the rent was received witli such knowledge**^. Thus the 
payment of rent inarfal-waYy confers no raiyaii title on 
the marfaUwar^ . Receipt by landlord of rent from the 
transferee not on his own account, but an agent of the 
transferer is not a recognition of transfer'^. When rent 
is taken from a purchaser as SarbaraMar the purchaser 
is not recognised by the landlord as his tenant These 
decisions, as pointed out in a recent case^, have been based 
on very sound principles, for a landlord cannot refuse the 
rent of a holding merely because it is not paid by the 
tenant permnalfy^ and it would be inequitable to say that 
the receipt of rent from a third party acting as an agent, 
of the real tenant is tantamount to the recognition of the 
creation of a new tenancy in the name of the actual payer. 
In sncli eases the inserium of the name of the old tniant is 
good evidence of the intention of the landlord nv>t to accept 
the transferee as tenant. But, where the rent receipts did 
not describe the transferee as tenant, but described the rent 
paid as rent of the holding and the person paying as the 
occupier of the holding and as paying rent on his own aceoHut, 
it was held that there was a sufficient recognition of the 
transteroe as teimat^. So, when the landord received rent 
from tlic usufructuary mortgagee in possession and gave 
him receipts wherein the! payment of rent was expressed 
to be through, him as the niotgage^y^ it has been held 
that t he landlord recognised the transfer and was not entitled 
to recover khas possession^. In these cases it is not 

'Noho V. Ktuhmi—W. R. Sp. (1804) Act X 112: Mritunjai v. 
Oopal ~AO W. R. 406.- Bharat v. Gonr/rt -U W. R. 211; Alexander v. 
Dwarkan(ifh---2o \\. R. 320 : Amin v. 'lihairo~22 W. R. 493; Uaynid 
y. Afthmaf 11 C. W. N. CIXVIII. Divarlcnnath v, Tarini — 6 C. L. J. 
294- U C. W. N. 513-34 Cal 199. 

-Oour V Ramesu'ar—G B. L. R. App 92. 

^Khudiram v. RuTchini—lG W. R. 197 Kurani v. 12 

C. W. N. 539 : Gour v. Rameswar — 6 B. L. R. App. 92, 

*Rammoy v. 8rinath--1 0. W. N. 132 : Diglijoy v. Ata—I1 0. W. N. 
156 : see also 6 below. 

'^Rasomoij v. Srinath~--1 C. W. N. 132: Deh v. Bcu'di/a— 14 O.W.N. 68. 

^' Dchnariany. Baidyunath—'IA C. W. N. 68. 

’ Nahahmiari v. Behari—ll C. W. N. 865 PC. -34 Cal. 902 
PC.-6C L. J. 122PC. 

^Barada v. Hcmiata—ld C. W. N. 833-10 C. L, J. 610 
reversing Barada v. 13 C W. N. 242. 
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unreasonable to hold that the landlord accepted rent from the 
transferee with full knowledge of the transfer and cannot 
subsequently be allowed to repudiate him as a tenant. But, Qnyamf- 
as pointed out by Jenkins C. J. : — the courts have yielded ?narfai. 
too freely to the temptation of being blinded to realities receipts, 
by the words Mnrf(tl(lar and (Uizraidar and so the true 
facts have suffered * * * * there are expressions in the 
eases which would suggest that where these words appear no 
recognition can be inferred. 1 think however each caim mufit 
be deterrmned on its awn circunisiancesy and the court should 
determine in each case whether or not, on a consideration of 
all the facts — not merely by giving undue weight to the word 
used — a legal inference is or is not to be drawn that there has 
been a recognition establishing a relationship of landlord and 
tenant between one who has paid and another who has 
received rent for a number of years 

In one ease the Court went so far as lo hold of 

papnenh to a gomada and receipt of lent htj him on behalf 
of his employer were not binding on the landlord-. But ijomomUi if 
as was pointed out by Mookerjee J. of the Calcutta High 
('ourt : — 'Ht cannot be laid down as an intlexiblo rule of law 
that the landlord is not bound by the act of his in 

recognising the transferee of an occupancy holding. This 
would clearly depend on the anihority of the gomasta. If he 
acted within the scope of his authority, there is no reason 
why the Zemindar should not be bound by his acts, and the 
acceptance of rent by him from the transferee will be a 
sufficient recognition of his status as tenant of the transferred 
holding. The question of i\\Q gomastids power to bind his 
landlord must be decided on the particular facts of each case. 

The burden of proof, in tlie first instance, i.s on the Rurdfin of 

landlord to prove tlie extent of authority of the gomasta 

as a matter peculiarly within his knowledge (Section 

106 Indian Evidance Act).’^^ Where the transferee proves 

that he has deposited the rent of the disputed holding and 

that the deposit has been withdrawn by the landlords’ agent, 

he has discharged such onu.s as lies upon him. It is 

then for the landlord to shew that the withdrawal was 

outside the scope of the agents’ authority. Where, therefore, 

a gomasta accepted rent from the transferee, and the landlord, 

till suit, did not repudiate the act of his agent, nor did he 

^Prahhahati v. Taihutu,7u;s><a — 19 C.L.J. 62.5 

^Bhajahari v. Aka— 16 W.R. 97. See also Beni v, Gohanlhan—^ 

C.W.N. 823. Beni v. Ramdhan—IQ. C.W.N. 216. Jagadiswar v. 

Joymani — 25. Cal 533. Peari y. Gopal. — 25 Cal 531. 

^Saduman v. Behari — 15 C.W.N. 953 

*Matihari v. XacAnu— 35. Ind Cas 81. (Cal). 
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Difflierent 

views. 


offer to refund the money recieved on his behalf by the agent 
of: which [)rL\sumably he enjoyed the beuelit during several 
years — it was ludd that under such circumstances tlie court 
rnay reasonably draw the inference that the act of: his 
agent is within the MU)pe ttf anlhorrtf/. The Court may 
also in the alternative draw the inference that, as the lami- 
lord has acf]memd in the net of /r/v ageyit for a number oP 
years, it is no longer open to him to repudiate it, even 
though it be a fact that the agent aetjd hotjoml the .scope of 
hu aMonlij, Where, therefore, the gomiutn accepted rent 
from the transferee of 'Ajote and the landlord failed to show 
that he acted beyond tin; scope of bis aut hority, llehl that 
the fact constituted sufficient recognition of the transferee 
by the landlord But the Patna High Court has taken an 
entirely different view of the matter. Thus Cliapman, J. of 
the said Court in a very recent case has observed: — • “f am 
not prepared to assent to what was said in that jmlgraeid/^ 
regarding the question of burden of proof. ^^Ordinarily 
the duties of the goniadit are meretf the collection of rent 
and the granting of receipt for rents paid.’^ He is held 
out as having only a limited authority to give receipts on 
behalf of the landlord. A pm*son dealing with such an 
agent is bound to assure himself that the limits of his 
authority are not exceeded. In tlio absence of any evidence 
that he (is) actually and ostensibly vested with wider 
authority, the pn'surnption (is) that the granting of 
receipts by him (is) not binding on tlie laudlor<l as a 
recognition of a transfer. In order to rely u|)on a reeeipf 
granted by a landloixPs goniasta as evidence of recognition 
by the landlord of the transfer of a holding, it is 
necessary for the trausfen^e to .show that the goniada^s duties 
actually and ostensibly included at least some of the duties 
of management. And Iloe, J. in the same case points 
out : — ‘^The suggestion that it should be presumed 
until the contrary is ])roved that a gorjxsta has power to 
recognise transfers on behalf of the landlord, loses sight 
of the fact that the right to veto such transfers is not 
only one highly prized by the landlord but one from 
which a considerable source of income may be derived. 
It is idle to suppose that the landlord would ordinarily 
delegate to a goniasta power to sanction transfers with 
the inevitable result that the salami would be paid to the 
instead of to the landlord And Chamier, C.J. 
of the same (>oiirt in another case in which the rent was 
received by tlie Fativart (whose position is similar to 

^Saditmon v. Bc/ian' -lS C. W. N, 953, 

^Janlii V, T/iafcur— 2 P. L. J. 221. 
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that of ^ gonidHta) observed: — '‘The position and duties of 
a pat'V'an are well-known. H«‘ is a ])oorly paid underline 
emploi/ed only to collect roih due to his master (unl fo grant 
receipts for the SArn(\ His ini]>lied aulhority would extend 
lo ali sid)ordlnatc acts whieli are necessary or incidental 
to his express authority. It is not rnggoifcd that he hax 
aiithontg to manage any ])art of th(‘ ])ro])erty. In my opinion 
it is not nntkin the Hc.ope of anthoritf of a rent -collector 
fo consent on liehalf of his master to the (ransfer of an 
oecn])aney holdin<>\ Tliat is an ini])ortiint act to be performed 
only by a ])ers()n having some at least of the powers of a 
manager. 1 cannot accept the suiU'^rslion tint it lay in 
tlie landlord to prove that the patwarg had not authority 
to consent to tlie transfer. Landlords would be in a very 
diflicult position if it were held that, the pahvarg and 
under-linii^s should be presumed till the contrary is shewn, 
to have the power to sic^n away their niaster\s rit^ht.^^‘. 

Where the nmt from the transferee of a n()n-t;ra,nsferablc Hocoi'iit of 
occupancy holdin<? was accepted by the thicadar to whom 
the landlord had let out the land as middleman landlord, it 
must be held that the thicadar has recoiL’nised by his 
(jonduct and acquiesced in the transfer, and the superior 
landlord having put the thicadar in the [position in which 
he had done, is bound by his action and conduct. 

The povvTU’ of the kart a of a joint Hindu faniily, as % 
described in th(? leading case on (he point noted below ^ 
includes the power to recognise or consent, on behalf 
of the joint family, lo the transfer of an occupancy hold- 
ing held by a raiyat under the joint family as landlords 
and not transferable without their consent duly given by 
themselves or on their behalf.'^ 

The same result will follow from the landlord having Recognition 
allowed sums ])aid into the eollcctorate as rent by the l)yilandlord. 
transferee to be carried to his credits Similarly acce|)tauee of 
rent deposited by the mortgagee as sack without protest even 
for one occasion amonnts to recognition. Even acceptance 
under protest would operate in favour of the payer as a waiver 
of any forfeiture incurred, and the protest under which the 
landlord receives rent deposited by a mortgagee of a holding 
does not make the receipt non-the-less a receipt of rent 
Irom the mortgagee^. The question when the withdrawal by 

^ Wyatt V. Sheo—?S Ind Cas 777 (Pat)~l P. L. J. 414. 

-Bhagloo v. Mahadeo—^C} Ind Cas 283 (Pat.) 

^Chackun v. Paran — 9 \V. 11. 483. 

*€l-alapadi v. Purno — 21 0. W. N. 774. 

^Ham y. Daahohhuj a— IH W.R. 196; Godadhar v. Kshetra—I W.H. 450. 

Hlotookdhari v. Jugdi'p— 21 0. L. J. 261 = 19 C. W. N. 1319 followiTii? 

Kali V. Fmle — 9 Cal. 843 ; see atso Baroda v. Hemlata — 13 C. W. N. 242. 
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the landlord of deposits in court of money due under a rent 
decn‘e heioiv. and after the sale in execution thereof amounts 
to recoirnition will be dealt with hereafter. The landlord 
suin^ the transferee for compensation for use and occupation 
and not asking for his ejectment must be taken to have 
reeoo-nised the transferee.^ Such a suit is treated as a suit 
for rent. But. a demand to ^'ive up possession coupled with 
a demand to ])ay the produce of the land or the price thereof 
is not a uornand for rent, and cannot; be re<^arded as a 
reooo’nition of the ])erson from whom tlie demand is made 
as his tenant^. S > the fact of the landlord havings made the 
transferee a party to a suit for rent and accepted a decree 
against him jointly with the original tenant amounts to 
recognition of the transferee.'^ Again, when a third party 
had purchased the jote from the tenant and the landlord 
assigned his mortgage on the same to him with full 
knowledge of liis purchase and of the fact of his taking the 
assignment in order to perfect liis title which was not valid, 
unless recognised by him, the landlord is eniopped from 
denying tliat the purchaser had acquired a right to the 
jote.^ Where the plaintiff, the mortgagee of an occupancy 
holdifig, obtained a decree on his mortgage, and purchased 
the property at the sale in execution thereof, lie then 
settled the amount of uauir-ana^ paid a part of it to a 
co-sharer landlord (defendant IS’o. B), took the settlement 
from the other co-sharer landlords and went to dofendant 
No. 6 to have the settlement from him on payment of the 
balance of the na:ar-ana^ but was told that the land had 
already been leased out to d(‘fendaut No. 1. Thereupon 
he brought tlie suit for recovery of the holding. Held — 
that the rule of contained in Sec. 115 of the Evidence 

Act was particularly applicable to the facts of the ease, 
that the consent of tlie landlord to the purchase of the 
plaintiff gave the latter a complete title and he could not be 
ousted by the landlord by any subsequent action of his.^‘ 

Consent nuist Consent must be by the whole body of the land- 

annas land- l^rds. 

lord. 


Abdul V, flnjeiidra — 13 C. W. N. 636. 

•Beonandon v. Meghu—5 C. L. J. 181. 

^Ram V. Kruhna~-2^ W. R. 108 : Mahomed v. Chandi—*^ W. R, 
250. 

^Maheshx, Mahmaj—ll C. W. N. 70 . Smkila v. Mm— 18 Ind. 
Cas. 328. 

^Eari y. Ram — 14 Ind. Oas. 28. 

*'Sukurddhi V. Eemangini—16 C. W, N. 240. Rampini’s Notes OH 
188 B. T, Act. ^ 
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What the effect of consent or settlement hf co- Consent of 
,shan'r landlords is has led to a sliarj) difference of judicial co»sliarer 
o])inion. As pointed out by Coxe J. in a very recent case : — itreffect*" 
It is perhaps sonuMvliat unfortunate that such settlement ' 
should be recognised at all. Tliey lead to continual disputes. 

It is physically impossible to let an undivided share of a 
field to a raiyat for actual cultivation, and to let the whole 
field is an unwarrantable invasion of the rights of the 
co-sharers. It must however be aumitted that such settle- 
ments are common,”* Hut where some of the joint landlords 
have assented to the transfer of a non-transferable oceupaney 
liolding or siibsecjuently recognised the transferee, they are 
not entitled to dispute the title of the purehasor or to eject 
hinV. The effect of a recognition of the tenancy of the 
ti-ansferec by some of the eo-sliarors would obviously be 
to snhdivide fJia holding against the will of the other 
co-sharers.** A settlement by a eo-sliarer landlord does confer 
a right with regard to the share of that landlord. Tlicrcfore 
a transferee of a non-transferable occupancy bolding who 
afterwards obtains a recognition from some of tiu eo-sharer 
landlords ac([iiires a goovl title with regard to tlie share of 
those landlords and as sueh has the right to joint possession 
of the holding.** Rut the eo-sharers could not by their 
recognition affect the interest of tlie remaining co-sharers. 

They are entitled to eject the jgnrchaser f non their sfians onlg 
and to recorer joint possession, Hut if they sue to eject him 
from tlie enliie holding on the footing that he is a trespasser, 
a decree for joint possession ought not to be made in their 
favour.- The recognition by a co-sharer may not as such 
prevent the other co-sharers from effecting a subdivision of 
the holding.'* 

Regarding the effect of the landlord’s consent on the Effect of 
right of the transferee tliere appea s to be a con llict of consent of 
judicial opinion. According to some eases even if the ^ 
Zemindar consented to the transfer, the transferee would ‘ 

thereby merely accpiire a new j ole on ilit same term as the 
original tenancy was held**, and when the landlord recognises 
the transfer it is open to him to recognise it on the footing 
that it is or is not the subject of an occupancy right** and on 
a sale of the holding in execution of a decree for arrears of 


^Rojah V. Dina—J9 C. AV. N. 1305. 

^Hossein v. Fakir — 10 C, L. J. 018. 

^Umar v. Jadu — 32 liicl. Cas. 855. 

*Mohamed v. Manada — 32 Ind Cas 577- 

^Tara v. Sarjo — 15 W. 11. 152 ; Hyder v. Bknhendro — 17 W. R. 179. 
^Nalini V. Fidnumi-^IQ C. L. J. 388-16 0. AV. N. 421, Per Stephen J. 



Distinction 
between void 
and voidable, 
transaction. 


INCIDENTS OP OCCCPANCY RIGHT. 

rent ?i> fresh tenancy must be regarded as having been entered 
into between the auction-purchaser and the landlord when 
the latter put the holding up to sale and the former pur- 
chased it^ This view appears to have been taken by 
Mookerjee J. also in a recent case in which the transferee 
on his recognition as a tenant agreed to pay an enhanced 
rent in contravention of S 29 and it was held that inasmuch 
as the holding has not been transferable, the transferee was 
not an occupancy iTiiyat and consequently there was no rent 
payable ty him which was enhanced. ^ If the consent on 
the part of the landlord be regarded as a new settlement in 
favour of the transferee, the supposed new settlement would 
not vest in the transferee any right of occupancy j it would 
be the creation of a new holding with the transferee as the 
kmant for the first time. But, as pointed out in a later case, 
at the date of the sale (in execution of a rent decree) what 
is sold is the original holding and it therefore carries with 
it all its incidents.^ The lease is a subsisting lease and the 
auction-purchaser bought it subj'ct to all its terms and 
incidents'^. And as the holding passes to the purchaser, 
the occupancy right which attaches to it also passes along 
with the same to the purchaser. And in the case of a 
voluntary sale, when the landlord recognises the transfer, 
he recognises the transfer of the existing occupancy right 
as a valid transaction^’. 

FI. Transfer, ivithout such consent^ tvhether 
void or voidable. 


The next question to determine is whether, when a 
transfer of an entire non-transferable occupancy holding 
takes place the transaction is in law void or voidable ; if 
voidable, at whose option. It is almost elementary that if 
a transaction is void no right in favour of either party can 
grow under it, nor can it form the foundation of any 
estoppel.® It is not necessary to have it set aside; its 
invalidity may be set up whenever it is sought to be 
enforced. It is incapable of being confirmed or ratified.’' 
If, however, the transaction is voidable it is valid and 


^Kali V. Troilokhya—2% Cal. 315 (323) Per Rampini J. 
.^Sarat v. S/mw— 16 C. L. J. 73. 

“Raj V. Pannn — 30 Cal. 213, Dissenting from 6 last page. 
*Lal V. Manmahta—-S2 Cal. 288, dissenting from 2 above. 
®Hcn V. Udoy—S C. L. L. J. 261 = 12 C. W. N. 1086. 
'^Mokori V. DfiarmdasSO Cal. 639. 

^Beni v. 27 Cal. 166. 
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binding upon the parties and persons deriving title through 
them, whether by descent purchase or otherwise, until 
avoided. It is perfectly clear undn* the authorities that the 
transfer of an occupancy holding which is not transfeiuble 
by local custom or usage may be validated by cotmni of the 
landlord. ‘ When the landlord recognises the transfer as 
valid he recognises the transfer of the existing occupancy 
right as a valid transaction. If it had been a transaction 
absolutely voidy as being opposed to law, no amount of 
consent on the part of the landlord could have validated it. 
It follows, therefore from these premises that the transfer 
of an occupancy holding which ii not transferable by local 
custom or usage is not a void transaction. It is only void- 
able and that at the inHianee or option of the landlord onlyy 
the usual ground upon which a voidable contract between 
persons competent to contract may be avoided being out 
of the question in such a ease.‘^ The question of non- 
transferability cannot be raised by any person other thaii 
the landlord : in other words, it may be raised between tiie 
landlord and the tenant and not between the tenant and 
the transferee‘s Th.e transferee having purchased the 
tenant right, whatever its precise nature, it has a market 
value and is capable of being recognised by the landlord. 
He has therefore a right to be protected in the enjoyment 
of his purchase against all the world, except possibly the 
landlord.^ And though the landlord may not recognise 
him he has a subsisting riglit. The landlord may not 
recognise the right but the right transferred cannot be 
denied.'* These remarks apply only to cases where the 
whole holding is transferred by sale. But where only a 
part of it is sold or where the transfer is not by way of sale y 
but by mortgage, the transfer is not voidable at all 
even at the instance of the landlord himself. The transfer 
not being a void transaction, it is binding between the 
parties, viz, the transferor and the transferee, and all persons 
claiming through them, and its invalidity cannot be set up 
by the occupancy raiyat or any person claiming title through 
him. 


^Radha v. Ananda-S, C. W. N. 235; Jogun v. C. W. N 

172; 8iho V. Raj-^8, C. W. N. 214. 

^Hariv,Vdoy~SC.L.J, 261 = 12, C. W. N. 1086 reversed in 18 
C . W. N. 937 though on different ground. 

^Amhika v. Aditya—Q, 0. W. N. 624. 

^Rdmrat v. SabuKa— 2, 0. W. N. OOXXIX ; Amhika v. 6, 

C. W. N. 624 ; Parain v. Dinahandhu — 9 0. L. J. 82n, 

*Brahmadeo v. Bam — 16 C. L. J. 139, 
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FIL The lUghf of the Iramferee as against the landlord. 

The question still remains what is tlie position of the 
transferee without title as against the landlord, be he a pur- 
chaser of the whole or a portion of the holding ora mortgagee, 
when the original tenant continues even after the transfer to 
maintain liis former relationshij) with his landlord ? Can 
the landlord sue him in ejectment over the head of the 
tenant, wdio, in the conditions supposed, has not abandoned 
his holding? The right of possession being in the tenant, 
a suit in ejectment can lie in such cases only at the instance 
of the tenant, and he, it may 1)0 noted, may be precluded 
by estoppel or by the terms of the transfer from exercising 
that right. However that may l)e, it seems to be impossible 
on principle to hold that the landlord can sue the transferee 
in ejectment, wdien the abandoiment by the transferer (the 
original tenant) is not made out. The observations of their 
Lordships in tlie cases noted belo\v\ so far as they go, 
support this view, though the question did not arise in these 
eases and was not decided in tlunn. The point actually 
arose in a case in wliich it was held that the landlord, tliough 
bound to recognise the subsisting tenancy of the transferoi*, 
could yet treat the transferee as a trespasser and recover 
a decree tor possession as against liim.‘‘* This view of 
the law would enable the tenant to collude with the land- 
lord to defraud the transferee, and a decree ifi favour of 
the landlord for ejectment against the transferee only, when 
the transferor is maintained in possession, is practically 
useless, as there is nothing to prevent tlie transferor from 
putting the transferee bach into possession as often as the 
transferee is ci{‘cted at the instance of the hand lord. If the 
the landlord lias any cause of action at all against the 
transferee it appears at most to be for a declaration that 
transfer is not binding on liim.'^ Tin's was the state of 
the law before the F. B. decision wiiich has laid down that the 
question depends ujion whether there was {a) an nhondonnient 
within the meaning of Sec. 87 B, T. Act or a relminishment 
of the holding (/.c. a surrender of it within the meaning of 
Sec. 86 B. T. Act) or a repudiation of the tenancy To decide 


^KuUmth y. U'pendra—U Cal. 212=1 C. W. N. 163 (16o). Nadhii 
V. KnrHc1{~~9 C. W. N. 60 (60). Mathnr v. Ganga~-\0 0. W. N. 1033. 

: ^Dina v. Kmhna—d C. W. N, 379 followed in Madan v. Mahimn—33 
Cal. 657. 

H^uzaffer v. Dahjliesh—l C. W. N. 162. See also Durga v. Doula-- 
10. W. N. 100. 

^Bayamoyi v. 20 0. L, J. 62 F. B. = 42 Cal, 172 F B ‘■ic 

18 a W.N. 971. , . ' 
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whether there is one or the other, it nnist be borne in mind 

tliat there is a fundamental distinction between tlie transfer Distinction 

of the xolidc and a imctf or by way of an out-and-out between 

sale or a pure mortj^aj^'e of the holdin<>-, so far as reo-ards 

the respective rights of the landlord and the transferee are 

concerned. As has been alnady pointed out, wIku’c a tenant 

has transferred his entire holding which is not transferable 

and has surrendered posse, ssion thereof to the transferee, he 

is consideretl in essence to have aJiand<nied the holding, the 

tenancy is considered to have terminated, and the landlord 

becomes entitled to re-enter on the same. The ])urehaser, 

who IS in possession oi it by virtue ol his purchase, is in ro*cntor. 

possession without any title which i.s valid as against the In latter, 

landlord, and cannot therefore relain jios e.ssion as against 

hinri. The landlord, therefore, is entitled to enter on the 

holding by ejecting the transferee as a tre.s[)as.«er. Where 

on the other hand, the transfer is if a part only of the 

holding, or uot bif wap of sale (but by way of mortgage 

and the like) there is no ahandonment of the holding 

in the eye of the law, and the landlord is not entitled 

to recover jiossession theriof. 'J'he tenancy still subsists 

and interposes a barrier between the purchaser and the 

landlord. The purchaser therefore is entitled to retain his 

possession even as against landlord,^ and the landlord is 

not, therefore, competent to create a valid o(eu[)aney holding 

in favour of another''* in such a case. 


There was a considerable dilference of ojn’niou upon the Dispossession 
(piestion whether in the case of a transfer of a pot turn of an ‘ 
occupancy holding, such transfer not binding the landlord, ^ 
unless made with his consent, the transferee can by suit 
recover possession from the landlord who has forcibly dis- 
possessed him. There i.s a distinct authority for the jiroposi- 
tion that the mere fact of tlie piirehaser having once had 
pos, session, would not entitle him, as against the landlord, to 
recover possession in a suit not under 81 ) of the Specific Relief 
Act. As against the landlord, he must shew^ some tit/e. And 
as the transfer is not binding on the landlord, he is unable to 
sliew a title on which he could claim to be re-instated in 
possession'^. Cut, it was pointed out in a later case that it 


' Purnav. Chandra — 211 C. L. J. 304 F. B, — 20 0. W. N. 586 P. 11. 

* Kalim v. Macltan—24 C. L, J. li:i. 

3 Kuldip Y.Qillanderft — 26 Cal. 015. Difitiiiguishoil in Binodhri v. 
Peary—S C W.N. 55: AsgarS,\ A$ahuddin~Q GAY.K, 1^4". Kamalemari y, 
lIurlaUav-~2 C.L.J. 366; Asholc v. Karim— O C.W.N. 843 j Gout v. Taroja'n 
— 8 C.L.J. 161 (suit agfiinst tonant Mofc landlord) follo’ivcd in Mandda v, 
Madhu — unreported S. A. 528 (1901). r 
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was no antliority for the proposition that a purchaser of a 
portion only of a jotegOii^ no title at all^, and the principle 
stated above seems hardly to be consistent with the principle 
laid down in several other eases that where an occupancy 
i-aiyat transfers a portion of his holding but remains in 
possession of the remainder and pays rent for the entire 
holding, the tenancy subsists and there is no abandonment of 
the entire holding which alone can entitle the landlord to 
eject the transferee. ^ It follows that so long as the trans- 
feree of a portion of a holding can remain in possession, he 
can shelter himself under the title of Ms transferor, the 
occupancy raiyat, and the landlord cannot evict him by 
process of law. If however, the landlord could, by any 
means, prevent his getting into possession, or, when he has 
got into possession, could oust him by force the transferee 
had no remedy at law by suit against the landlord. This is 
no doubt somewhat of an anomaly and puts a premium upon 
violence, the landlord being tempted to take the law into his 
own hand®. The matter was consequently referred to a 
Full Bench, which has recently decided that the purchaser 
in such a case can recover possession by suit^; 

In most of the cases of the transfer of a non- 
transferable holding, the transferee remains in possession 
of it, and pays rent to the zemindar, though in the name of 
the original tenant, the transferor. In such cases, when he 
has been in possession for more than twelve years, the question 
may arise whether the transferee has not acquired a title to 
occupy the holding as an occupancy raiyat by reason of his 
possession over twelve years and by the assertion of a right to 
possess it as such a raiyat adversely to the landlord for more than 
twelve years, and whether the landlord's suit to recover khas 
possession of the holding from the transferee may not be 
barred by time under such circumstances. It cannot now be 
denied that a limited interest in land may be acquired by 
adverse possession. The possession of a limited interest in 
immovable property may be just as much adverse for the 
purpose of barring a suit for the determination of that 
limited interest, as adverse possession of a complete 


^ Asholc V. Karim— ^ C.W.N. 843. 

^ Kabil V Chandrti — 20 Cal. 690: Btirgav. Dotda — 1 O.W.N. 160: 
Guzaffarv. Dalglish — 1 C.W.N. 162: Kamaleshwari v. Uarbulla — 2 C,L.J. 
869. 

* Referring Judment Per Chitty k N. Chatterjee, JJ. in 18 C.W.N. 
971. P.B. 978.-20 C.n.J. 62 R.B. 

^ Dayamayi v. Ananda— IS C.W.N. 971 F.B. = 20 C.L.J. 62 P. B. over- 
ruling Kuldi^*$ ca8e-~26 Cal. 615. 
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interest in the property operates to bar a suit for the 
whole property; but such adverse possession of a limited 
interest, though a good plea to a suit for ejectment, is 
goodj only to the extent of that interest. The nature 
and effect of possession must de})end upon the natiu^e 
and extent of the rights asserted by the overt conduct 
or express determination of the person relying on it; 
and there can be no acquisition by adverse possession of 
an absolute title when nothing but a limited interest has 
been asserted * . Where the transferee not only does not 
repudiate but expressly admits the title of the landlord 
and alleges a settlement from him, his possession conse- 
quently has never been adverse to the extent of the 
entire interest of the oicner ; if as a matter of fact he never 
obtained settlement, he may have acquired the status of a 
tenant by the assertion of such limited title and possession 
in that character for the statutory period, and liis possession 
will be that of a person who has actually obtained a settle- 
ment from the owner When, therefore, a transferee 
takes possession of the land within the Zamindari and pro- 
fesses to do so in the diameter of a tenant, the landlord is 
dispossessed in a limited sense, in other words, he is deprived 
of actual or khas possession of the lands. His title to 
recover actual possession would be barred, although his title 
to recieve fair rent would not be barred, the possession of 
the transferee, so far as the latter right is concerned, having 
never been adverse, and the transferee under such circums- 
tances acquires by prescription the limited interest which he 
set up viz the interest of a tenant Thus where the 
landlord sues to recover possession of the holding from the 
transferee who has been in possession of it for about thirty 
years on the ground that the tenancy which existed in favour 
of the original tenant (transferor) has come to an end 
whether by reason of abandonment or by forfeiture (by the 
transfer) which occurred very many years more than twelve 
prior to the commencement of the suit and the transferee 
met him by the prodnetion of rent-receipts, extending over 
the same period, shewing receipt of rent paid by his prede- 
cessor (and himself) but which were all Marfatwari (or 
Guzaratwari) receipts, in which the name of the original 

^Ichharam r,Nilmani—7 C.L.J. 499= 12 C.W.N. 636 «35 Cal. 473. 
following Ishan Ramranjan — 2 0. L. J. 125 Paktpo v. Sudharam — 8 
C.L.J. 567. 

^ Dehnarian V, Baidyanath — 14 0, W. N. 68.* TaraJc v. Harieh 16 
0. h, J. 648 : Protetp v. Biraj — 19 C. I». J. 77, 

• itfott V. iCaJa— 19 eX.J. 321. 
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suit for khas 
possession. 


m 

tenant was entered as bein^ the tenant and Ihe purchaser's 
as marfaldar (or guzarahlar), it has been held that the 
Statute of Limitation bars the suit, so far as it seeks posses- 
sion, and the only way of over-comin<>’ this bar would be by 
establishing a case within S 18 of the Limitation Act, but that 
there was no complete extinguishment of the plaintifE^s title, 
and the Statute Limitation only operates to create a limited 
interest of the tenancy in favour of the purchaser ^ 
Here the transferee has been openly in possession of the 
land ever since the purchase for more than twelve years and 
no circumstances exist which attract the operation of S 18 of 
the Limitation Actt. It may here be ])ointed out that the 
law stated above has been held applicable to a defence to an 
action for ejectment but it has not yet been deceided whetlior 
it applies to a ease where the pureliaser in occu])ation comes 
before the court and asks for a declaration that he has 
acquired the status of the holder of a non-transferablo 
occupancy holding 

As against the landlord who insists upon the right to 
refuse to recognise a transfer of an occupancy holding 
which is not transferable without his consent, and who has 
not 80 conducted himself as to be csto})ped from asserting 
that right, the transferee acquires nothing at all. 

In the case of an unauthorised alienation, the land- 
lord is entitled to recover khas possession of the holding by 
ejecting the transferee. A tenant is not a necessary party 
to such a suit, when he is no longer on the land and if 
he is made a party he is entitled to ask for the dismissal of 
the suit as against him on the ground of want of cause of 
action. When the holding is under several co-sharers, it is 
not necessary that all the landlords must join together in 
bringing the suit, S 18() B.T. Act being no bar to a suit being 
brouglit by one of them singly, as it is nob a suit under the 
B.T. Act. Such a suit should be brought within 12 years and 
where the right to possession accrued long before 12 years 
of the commencement of the suit, such a suit is barred unless 
the plaintiff makes out a case under S 18 of the Limitation 
Act 


^ Prcihhahaii v. Taibutnnness-~19 C. L. J. 66=17 C.W.N. 1088, 

1088 followed in Pmichhari v. Maharaj--ld C. W. N. 136. 

’ Nahin v. Nilkamal — 36 Ind. Cffs- 11. ’■ 

® R(tm V. Jawuhir — 7 C.L.J. 72; Chand y Ramani — 17 C.W.N. 1105. 
* Prahhahati v. Taihutunnessa — 17 C.W.N. 1088. 
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VIIL l\{fee( of surrender or nhandon>i enf of loJdituj h)j 
raifjat afler irausfer. 


We have already seen tliat where the sale is of a pari onlv t-'indlord's 
of the holdino^, the landlord, though lie has not eonsented, on 


is not ordinarily entitled to reeover possession of it unless 


[jart trail afer 
i)y rajyat. 


there has been an abandonment, a or a repHdia- 

i'iouj of the fenaneif. The strict application of the law as thus 
interpreted in these decisions, has involved vei*y great hard- 
ship on the landlord. For the tenant, by retaining a small 
])ortion of the holding, is always able io avoid th(‘ [)rovision 
of the law which, in the absence of custom or usage, 
prevents alienations without the landlord's consent. In 
order to avoid this, the landlords an? ol ted found to resort (letfing- 
to the means of inducing their raiyats to surrender the 
whole or a part of their holdings, either on condition of 


a in fans of 
avoiding it. 


resettling the same with tlunn or without such condition, and 
then, on getting the surrender, to keep the lands in khns^ or 
resettle them with the original raiyats or third parties ; 
and cases very often arise in wdiich the landlords or their 
lessees then sue the purchaser for ejectment. The (jucstion 
we propose to discuss is wliether such arrangement is legally 
valid so as to atfeet the rights of the [lurehaser ot a part ttaiyat/a right 

of the holding. Kurrondor 

^ wlion holding 

The B. T. Act only protects ^^incurnfjranceH secured by a 
registered instrument.’’^ brunces. 


Wdiat is meant by ^ irmmhraneed is not dciined in t hat. Meaning of 
section but the following definition of the word is given 
elsewhere and for a ditferent purpose riz. “any lien, 
sub-tenancy, easement or other ruiht or hfierest rrealed hif 
the tenani on his tenure or holdinif or in. 1 imitation of his 
oion interest Uiereiid^'K In the Transfer of Property Act, IV 
of 1882 where the word is also used but no definition of it 
given, the meaning attached to it in the English 
Conveying Act of 1881 has been accepted, namely 

“a mortgage in fee or for a less estate, and trust for 
securing money and a charge of a ])ortion annuity or other 
capital or annual sum’^^^ and that meaning was accepted 
for the purpose of this section in a reported case.^ 


‘ Act Vlir of S 86 (h). 

= Act vrri of 1885. S 161. 

» 44 and 45 Viet. 0 41 S 2(VI1). 

* fomizuddin v. Khoda II, O.L.J., 162=14 O.W.N. 229 : Ashar v, Gopi 
— 18 . O.L.J., 257. Zamiz y. Bisse$wari^2^ O-L.J, 480. 

36 
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Sale of part 
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not so. 


Not so 

protected 

under 


§86 ( 6 ) 
B.T. Act. 


Effect of Ji-.B. 
decision on 
surrender 
of whol6 
after tmnsfer 
of part. 


Surrender of 

part. 


From this it is clear that though a mortgage or a 
sab-lease by the tenant may be an 'mumhrance witl)in the 
meaning of the section and so protected, the sale of a part 
of a non-transferahle occnpancy holding is not so, m 
much as the holding being non-transferable, the (i'hHafion 
of the interest of Ihe transferor y so far as the transferred portion 
is concerned, amonnh to an afm>!nte extincfm^^^^ his rlr/ht 
in it, as between himself and the transferee ^ Further, the 
word incumfjrance here means an incumbrance which is 
binding between the tenant and the incumbrancer and noi 
one which is binding on the landlord-. Therefore, to come 
within the protection, it must not only be shewn that a 
sale is a valid one but the validity of that sale and the 
resultant interest arising therefrom must be limited to the 
position of the transferor and the transferee, and not to the 
position of the superior landlord ‘ . 

The unauthorised purchase of a portion of the holding 
cannot therefore create an incumbrance on the tenancy, since 
it is in no way binding on the landlord and the tenant has 
parted with his interest out-right, though he may not have 
got rid of his obligation to ])ay the full rent to tho"landlord'‘\ 
So the protection which the law affords to the mortgages 
and the like transactions by the tenant cannot extend to 
the sale by him of a part of a holding. 

The next thing that is necessary to be considered is the 
effect of the recent F.B. decision, it has been decided by the 
F.B. that where the transfer is of a part only of the holding, 
the landlord is not entitled to recover possession of the holding, 
unless there has been an abn ndonmenty or a reliuqnishnienty of 
the holding or a repuddation the tenancy. This contemplates 
a case where, after the sale of a /;^//-i^"only of the holding, 
the raiyat surrenders the whole lioiding to the landlord and 
the relinquishment of a holding here evidently means the 
relinquishment of the holding and not 2 l part of it^. 
And it is only in sucli a ease that the landlord is entitled 
to recover Idas possession of the holding by ejecting the 
purchaser of the [lart of it. 

But the whole holding may not he surrendered but only 
^portion of it. Tlie 13. T. Act does not render the surrender 
of a and its acceptance by the landlord illegal^ The 
part surrendered may be either the part already transferred 

’ Tomiruddtn v. Khoda—ll. C.L.J. l()=14C W.N. 229 : 

Mahammud v. Isah — 21, G,LJ. 185. 

» Ramani v Kalimuddi—ll C. W. N. 1101 
♦ Zamir v, Bissemari~-26 C L. J. 480 (486) 

5 Act VIII of 1885, S 86 (7) 
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or the remaining portion. We shall consider tlicse two 
cases separately. And here we have a radical div(‘ri>’enee of conflict of 
judicial opinion — one view is adverse to the yU^\\U of the decisions, 
purchaser and in favour of the landlord, the other just the 
contrary. 

Where the raiyat sold a portion of a non-transferable (i) 
occupancy holding without his landlord's consent and Snrrender of 
subsequently xifustul (o pai/ rent for the Iran f erred portion, 
on the g’round that it was reliin|uished in favour of the * 
purchaser and tendered to the. landlord the proportlenaie rent 
due in res]»ect of the remainder (d* the l.oldino^ still in his 
possession, it is ()])en to the landlord to decline to accept an 
apportionment of the rent (and thereby to recotynise tlu^ 
division of the hol linjr) and to institute a rout suit and 
hrin<»’ the holdiiii*' to sale in execution oF any decree that lie 
may obtain. Hut this is not the only (‘ourse open to him. 

He is also at liberty to accept from the raiptt the amount of 
rent tendered by him f<n' the land he dill hofU, without 
[irejudice to any ricjht that lie may have as proprietor in 
respect of the transferred portion. The transfer by the 
raiyat coupled with his subse(|uent refusal to pay 
rent of the transferred portion, clearly amounts on 
his part to a disclaimer of all his right, title, and interest 
in the transfiuTed portion. If the landlord aecepls the 
apportionment of the rent for the portion of the holding 
still remaining in the raiyat’s |)oss(‘ssion but declines to ^ 
recognise the purchaser of the portion sold as his tenant 
and brings a suit against the pmrebaser and his vendor purchaser, 
for the recovery of k/uus possession of the portion of the 
lands sold, there is no answer to the landlord's suit. The 
present ease is, tlierefore, clearly distinguishable from those 
cases where after transferring a portion of the holding 
the tenant eontinim in pomnsion of the re - ainder and to 
pay, or, any rate does not deny his liability to pay, 
the rent duo in respect of the whole holding. In 
case of that kind it is familiar law that there is no abandon^ 
ment or surrender of the holding either as a whole or in 
part, ^ 

In this view of the law there is no difference where 
one portion of the holding is transferred and the remainder go also on 
is surrendered. Thus after the sale of a portion af his holding surrender of 
an occupancy raiyat may surrender that portion, or the 
remaining portion, or the whole, of the holding to his land- ‘ 

lord and upon such surrender the landlord can eject 
the purchaser as a trespasser. 


^ Kunja V, Bama — 43 Cal. 878, 



284 


INCIDENTS OF OCCUPANCY llIGHT. 


Ke-settloTTieiifc 
after surren- 
der. 


If legal. 


Ill almost all cases where siirender is made after ^ 
the transfer by the raiyat^ it is usual for the landlord 
to eorne to an ao’roement with the raiyat according- to 
which he reM/ai the Iiohliivf to him after f/eitivfj 
the mrrender from him. In such oases the question 
arises whether the aiTangement is ‘^a legal fiction which 
the landlord is entitled to resort to in order to recover from 
the purchaser who has no title as against him or is it an 
act done by the tenant of the landlord in fraud of the pur- 
chaser to which the landlord made himself a party^^ ? ^ 


Eftcct on ' provides that save in the case of an 

Huaiits’ incumbrance existing on the holding nothing in the section 
shall affect any arra/tf/emeid iyif which a raiyat and his 
land lord may arrauf/e for a surrender of the whole or part 
of the holding.'^ The unauthorised purchase of a portion 
of the holding cannot, as we have seen, create an incum- 
brance on the tenancy. Further the law lays down : — 
When a raiyat has surrendered his holding, the landlord may 
enter on the holding and either let it to another tenant or take 
it into cultivation himself^’*’ Holm wood J. in the case already 
referred to observed : — “the effect of the Kahuliat is to surren- 


Ori landlords’ 
riglit. 


der the whole of the original holding and create a new holding 
altogether.^’ ^ So also in the very recent case already referred to 
Newbouldt J. observes : — “I cannot see that this clause is any 
bar to the landlord making a fresh settlement with the 
original lenant after his surrender. Even if the agreement 
to make a resettlement was entered into hefore the surrender, 
this, in the absence (f collusion would not make the sur- 
render invalid. There is nothing in the law to provent a 
surrender being made subject to conditions”*'’ 

So far as the landlord’s right is concerned it has been 
pointed out by Holmwood J. in that case : — “ the land- 
lord cannot eject the transferee as long as the tenancy sub- 
sists, but we know of no autliority for holding that the landlord 
cannot rid the original tenancy by a valid contract 
legally }nade with his tenant^ determining the tenancy and 
creating a new one. And though the tenant may be answer- 
able to the ])urchaser for damages and compensation for 
breach of contract, the landlord cannot be in any way bound 
to protect or recognise any right in the transferee, and 
there is no legal bar to his accepting the tenants^ surrender 


' Ramoni i>. Kulimuddi — 17 0. W. N. 1101 
Act VIII of 1885 S 86 (7) 

= Ibid (5) 

* See 1 above. 

• Zamir v. Bissesieari — 25 G.L.J. 480 : Tamij r. Brajendra 22 C.W.N. 

967 . 
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of the whole or a portion of the holdin^j; iiiuler SSB (5) B. T. 

Vet. I’urther he has no duty or obli^’atioii in relation to 
unauthorised ])urchaser, and cannot therefore be said to be a 
[)arty to any fraud on the purchaser by tlie tenant.”' 

“Further” — as ])<)inted out by Newbould .1: — ^h’t was 
decided by the F. B. that where the transfer is of a pad 
only of the holdino’, the landlord, though he lias not con- 
sented, is not entitled to recover possession, unless there 
has been (<^0 abandonment or (4) relin(|iiishment of the 
bolding or (e) a repudiation of the tenancy. It may be 
conceded that the reliiKiuishment of the holding means a 
relinquishment of the whole holding, but the whole holding 
has been surrendered. The part sold was expressly surren- 
doi^ed and the taking of a new settlement of tlie remainder 
of the holding operated in law as implied surrender of the 
remaining portion.”- From this it would seem that if the 
irhole holding is surrendered the landlord becomes entitled to 
eject the purchaser of the part of it. But Richardson J. 
in a very recent case goes further. His Lordship observes : — ^ 

can at ])resent see no reason in principle why the effect ’ 

of the surrender of the whole should differ from the effect 
of the surrender of a Dof/a Mo>/Pfi case does not seem 

to me to cover the question. The effect of the relinquishment 
or surrender of a jiart is not stated. But it seems consistent 
with tlie doctrine laid down as to the whole that the 
surrender of a part should also entitle the landlord to 
recover jjossession of that part.”^' Tims, in the case 

noted below, the tenant sold a portion of his holding 
witlumt the landlords’ consent, and then surrendered that 
portion and the lanillord settled the surrendered portioa with a 
tliirJ party and it was held that he could eject tlie 
transferee. ^ In another case, the tenant, after selling a 
portion of his holding, surrendered that jiortion vmd 

execuled a kahidiat in respect of the renudnmg portion 
of the holding, it was held that upon such surrender 
the iaiuilovd was entitled to eject the transferee as a 
trespasser. Again where the tenant sold a portion of 

the holding to a third party and then surrendere I whole 


^Ramoni v. Kalimuddin — 17 C.W.N. 1101 

’ Trmij V. Brojendra — 22 C.VY.N. 967 ~Za??iir v. BiHses8wan—2io 
C.L.J. 480 jjer Newbould J. and Woodroffe d. in L.P.A. in 22 C.W.N. 
Kiinja V. Bama— 4:2 Cal, 878. 

^ Mastur v. Bam -22 C.W.N. 972 (979) were all cases for and against 
the view and were fully discussed. 

* Tomizuddin v, Khoda—‘ll 0.kJ.16«l4 C,W.N.229 
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of it to the landlord and look from him lease at an enhanced 
rent in res|)(‘ct of the residue, it was hdd that the land’ort] 
was entitled to hhm possession by cjeeling transferee. ^ 

This view of the law iu’nores rdlot^etiier the ./vV//// 0 / 

ihe pvrdt' xn' (0 mfurrf- /ris’ puir/iasc as ugaind his vendo) 
in addition to tlie rig-ht to compensation that he has against 
liirn. Furdier, it takes no note of tiie fact that as the 
teinuit after his sale, is divest('d of all his interests in 
the land sold, he has mdhing left to surrender to his 
landlord, and eonsecpiently the siir*ender made by him is 
invalid. Tin’s view, i.herefoie, diii not commend itself 
to all the* learned Judges of the High Court. Thus, as 
observed by lb (thattvrji, J. in a very recent ease already 

referred to: “It was htdd by the F. B. tliat the sale of a 

portion of an oc( u[)aiiey holding is valid and the landlord 
has no right to hhas possession of the land. The mere 

fact of the transfer of a [)aii does not entitle the landlord 
to evict the |)urchaser, altliongh the sale is not binding 
upon him and he is not bound to recognise the purchaser 
as a tenant. \Viu*n the tenant sells a portion of his occupancy 
holding lie has 'i^o vufhl or iu/ored left in, the same. He has, 
noth tag to .sar rentier and the landlord has no righi to eject the 
))urcluiser. Idieu ti\ere is an amalgamation of these two 
nothings, and at once the landlord is c()rn|)etent to eject 

the junxdiaser. It is true that the landlord is not bound by 
the sale and can accept a partial surrender ; but this 

means a surrender of soniethiug which the tenant has 
to surrender. Apart from the meaning of tlie word 
'sum tided in English law, the word has a meaning as a 
word in the Engli^il language, to give up, or resign, or yield 
to the pos.ses:.iou of another ; but the tenant has no rignt 
to give u]) or resign or yield what he has already sold. 

In this view of the case .surrei-der is a misnomer for the act of 
the tenant and S 86 ( 0 ) B. T. Act, even if it applies to part 
suri-ender (for the clause s[)eaks of surrender of the holding), 
would not entitle the landlord to take khas possession, 
(d. (7), whilst it renders a part surrender by consent valid, 
does not make Cl. (5) applicable to a ])art surrender. A 
raiyat, tberetore, having sold a [lart of his occupancy 
holding cannot surrender the self same to his landlord 
so as to entitle the latter to take khas possession of the 
said part by ejecting the purchaser.'' And on these grounds 
his Lordship differed from the two leading decisions in which 


1 Kvnja V. Bawa— 43Cal. 878. Tamij v. Brajendra-^22 O.W.N, 067= 
Zamir v, B ism' toar 1—25 C. L. J. 480 per Newboiild J. 
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be contrary view was taken. ^ Mrokerjeo J. also in an earlier 
!ase doubted the correctness of tin' contrary view of tlie law 
ivid criticised adversely one of these loading* eases. - 

If this view of the law is eorreet, the landlord is not ,so nlscxm 
ill titled to ejetvb the part-pnrehaser, even ir In* f^(‘ts from tin* snnvndt'r oF 
•aiyat the .^wremler of the rrmaitu'i/// /iorfloif of t|,(» rernamdor, 
lolding. For, thoni^h the snrrendor of the part of the 
loldino- not transferred is valid, so also tie' sale of th(‘ oIIkm’ 
part of it. And tlie raiyat has no riglit to surrender the 
fiortion he lias already transferred. And, aceordino* to 
t\B. decision, the landlord cannot ^vt ^'/ois |)ossession of 
■he holding’ by ejeeting the purchaser as the entire liolding 
s not and cannot bo surrendered. 

The landlord eannot complain that an nnd(‘siral)Ie person 
is forced upon him as a tmnint for it is his own action in 
accepting the surrender which brings him into din^et relation 
with the purcdia.ser. To hold otherwise would be to hold 
out a primiurn to fraud, as it would (mabit* llie tenant to 
pocket the purchase-money and de))rive tlie |)iirchaser 
of his purcha.se by a mere trickle and the remedy of 
the purchaser again.st his vendor may la* (juit(* illn.sory. 

As Teiinon J. })oints out ; — ^‘There can be no suggisstion 
here that the landlord was liimself deceived by tlie original 
tenant and the /nndlord accefdod ihe Hurrciidor irlfk foil 
knowledge, of the prior Hale. And if fraud and conclusion on 
the part of the landlord is essential, such knowledge would 
be sutfieient to deprive him of the right to evict. But if the 
landlord took notinng by the surrender fraud colli(Him, or 
knowledge on the part of the landlord, hecome.s Innimteriald^^ 

With regard to the arrangement already ref(‘rr(Hl to uoKottlpniMir 
by wnicli tiic raiyat on transfernng a })ortion surrenders with raiynt 
the whole or a |)ortion of tlie holding to r:ie landlord and 
gets a reset tlemeut from him, it may be observed that such 
arrangement is more often than not, collnsire, done with the 
object of defrauding the purchaser, and therefore ought to be 
looked upon with a suspicious eye. Where a raiyat, though 
he has transferred a portion of the holding and surrendered 

^ Zamir v. Bisseawnri --26 J-SO par D. (njat.if'rjco, difforinj? 

t'rom Tomizuddhi v. AT/ioda— 11 C.L.J. 10 - It C.\V.N\ 229; llomani v. 

Kalimuddi — 17 C. W, N. 1101. Arianda v. (Ifirudayal 22 C. \y. 1^. OOo 
U P, A. 2 )^r Mookerjee and WoodroffoJJ. Dashir v. Rum — 22 C. W. N. 

972 per Teunon J. 

Askar Y. Gopi — 18 C. L. J. 25—18 C. W. N. 001 dis.seiifcin*' from 
Tomizuddi V. Khoda—l 1 C.L.J. 16= 1 1 C.W.N. 229. 

® VastiirY. Ram — 22 C.W.N. 972 following v. Gwmdatjal — 22 

C.W.N, 965: Askar v. Gopee—lS C.LJ, 257 = 18 C.W.N^ 601 , v. 

Sadir — 30 I.C. 252 : Raghnnaih v. Cox H— 19 C.W.N. 268. 
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often col- 
lusive, ■ 


the whole of it in favour of the landlord, is y^i fou-ndy 7iofinllii 
standing the surrender , in oeeupaiiou of the reniainimf lands 
of tlie tenancy, Mookerjee, J. held : — our opinion ilhere 
is no room for doubt that the alleii‘’ed surrender was collnxirf 
If the surrender was collusive the ieuamcy of the original 
raigaf hrs not yet terminated^ and so long as the tenan(‘\ 
subsists, the landlord is not entitled to eject the transfere*' 
of a portion of the holding.’' ‘ So where the purchaser in 
execution of a money decree of a non -transferable occupancv 
Iiolding, being resisted by the raiyat, by an ariangement witii 
the latter, was given a portion of the bolding, the raivat 
retaining the rest; and subsequently the raiyat surrendeml 
the whole holding to his landlord, though it* appeared lliat 
even after such surrender he went on oeenpying the portion 
retained by liirn under the arrangement. If eld — tluit the* 
surrender being obvi(»usly illusory— not being real but pretend- 
ed, the original tenancy subsisted and protected the pur- 
chaser from ejectment by the landlord.- 

* Anlcnr v. 18 C.L. J. 2r)7-=-18 C. \V. N. 601, 

- Naha V. Dharianjoy — 20 C.VV.N, 610. 



IX. ir/fn can question irmsfert^bility ? 

It follows from what has been stated above that the 
question of transferability is one which may be raised by question 
the landlord and by his repressntalires iu interest A transferaV)ili. 
sale in execution of a money decree of an oecupanoy holdinj^by *^ 
not transferable by custom is valid and effectual, if the 
sale is held with the consent of the landlord or if a 
settlement is made by the landlord witli the purchaser as hjr ropres^n. 
soon as can be reasonably expected after the sale. * AVhen, tutivo. 
therefore, the plaintiff* had purchased such a holdiniGf with the 
miient of the landlord, the question whether the hokliniy 
was transferable by custom or usaeje without the consent of 
the landlord did not properly arise ^ 

"Where the si > teen-annas landlm'd hiniself purchases isl 
non-transferable occupancy holding he is «ot thereby pro- 
eluded from raising the question of its non-transferability fer( 3 o. 
against other transferees of the holding from the tenant 
himself^. And it makes no difference whether the land- 
lord purchases the holding at a private sale from the raiyat 
or at a sale in e/xecution of a decree against him. Ihus 
where in execution of a money decree the landlord of a 
non-transferable occupancy holding purchased it, after it was 
mortgaged by the tenant in favour of a third party, and 
in a suit by the mortgagee to enforce the mortgage in which 
the landlord was made party defendant, it was argued 
that as the landlord by his purchase only purchased wliat 
the mortgagor (tenant) liad to sell, the equity oi 

redemption, he was in the place of the mortgagor and 
so cannot in equity resist the claim of the mortgugeo. 

Their Lordships in overruling the argument observed : — Estoppel. 

‘^We are of opinion that the English law of mortgage is " 
not applicable to this ease. The law of esto|)pel in force 
iu this country is contained in S 115 of the Evidence Act. 

The (landlordX is clearly not estopped from pleading and 


^ Rahim v. hnan — 17 C.L.J. l7. 

Annanda v. Ratnakar—7 C.W.N. .572 but amtm iu Bhiram v. 
Gopt— 24 Cal. 355. See also v. Alam~~27 C.E.J. 050^-19 

C.W.N. 814. 

^ Dwarka v. Tarini — 5 C.L.J. 289—34 Cal 199—11 C.W.N. 573. 

♦ Bihijanv. Kishori—ll C.W.N. clix : see also Oaurhari v, Kasim- 
nddm—4 C.W.N. 557 : Da.r(/a v. Keramat-~7 C.W.N. 697. 

* Asmntannessa v. Harendra — 8 C.L.J. 29 — 12 C.W.N. 721 ^=.35 Cal 

704 . 
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proving * * that the jofe^ are not trans^ferable without 
their consent/’ ‘ '‘No donht’^ — a.s pointed out in an earlier 
case, “ if the qiu^stion was between the assignee of the 
interest of the tenant and the landlord, the plaintiff could 
not recove i without proving that (it) (tlie holding) was 
transferable according to en^^toni or usage” . In a suit on 
a mortgage in favour of the jdaintiffs of certain jolen 
mortgaged bv the tenant, the landlords to whom some of the 
mortgaged y c/e, V had been assigned, were made defendants 
as being entitled to redeem, and tlicy set up the defence that 
the mortgago was invalid as against them, because they 
were landlords of the property and the mortgaged yo/c.v Avon* 
uon-transferable ; the plaintiffs contended that as they (the 
Two-fold landlords) were made party only in their charachr uh 
character of of the mortgagor’s interest, they wore not entitletl 

landlord ami (piestion. Ihinerjee J. observed : — ‘‘But the 

not be argument overlooks the fact that these defendants have become 
up. assigneesof the mortgagor’s interest because they have liy imnli- 

cation consented to the transfer in their favour. If the transfer 
had Iieen made to a stranger without this consent, such a trans- 
fer, if the defence of the defendants be well-founded, could 
not have been valid. Therefore, even as assignees of the mort- 
gagor’s interest the defendants did not appear in their sole 
character as jiersons deriving title from the mortgagors. But 
their other charader an farnUonlH u nocomjrih/ mixed np wUh 
their char ad er as^ aHsiejneeH to make the asdf} ament in their Javonr 
valid. It u impombtCj therefore^ to ftp fit up the legal 
character of the defendants (landlords) in the Avay Ave have 
been asked to do”'^. Therefore the defendants (landlords) 
Avere allowed to raise the question of transferability of the 
holding. 

Not. sowlieii position is different wlien a co-sharer landlord 

heis coaharer ///e purchaser. As pointed out in a later case,"’ a co- 
landlord. sharer landlord Avho has purchased a non-transferable occu- 
pancy holding, is a })urehascr Avithout the landlord’s consent, 
using the term landlord in its proper signification of the 
whole body of landlords”"^. Tlie fact that the purchasers 
are co-sharer landlords does not put them in a better position 
than a stranger purchaser Avould be'\ In a suit by a 
mortgagee-purehaser of such a holding, in which a co-sharer 

' AyenuMin v. C.W.N. 7(1 

Bare v. Rohert -8 C. W. N. 365, see Durga v. jra?'ama<-~ 7 C. W.N 
607. 

^ Aycnriddin v. Shrhh — 11 C. W. N, 7(17. 

* Bara. \\ Umesh-^U C. L. J. 20=t:i4 C. W. N. 71. 

Lala vi Bafeswar—Z2 Tnd Cas 1003=^-23 C. L. J. 659. 
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larullord, wlio had purchased it iti exeeiitiou of a decree of 
his own, was made a party defendant, it was /fM that he 
could not raise the (piestion of non- transferability of the 
holding. “He would never have been made a party to 
(his suit, if it had not been for his purchase. But 
lie is defending the suit not as a purchaser but under 
the original title as a co-sharor landlord which is not question- 
ed in the suit at all”. And, assuming, though not admit- 
ting, that he might conceivaljly resist the plaintiff’s claim 
so far as it affected the extent of /lia inlerext lu a landlord in 
the lands in suit, we think that the ruling cited * is a clear 
authority that he cannot resist the plaintiif’s tvlude claim 
which is the only question raised in this suit” Similarly, 
where the eo-sharor landlord ])urchasing the holding in execu- 
tion of a decree for his own share of rent, which, before the 
ainendment of the Act, was regarded as a sim|)le money 
decree^. It makes nodilfcrenee if the defendant is a 
tenant who claims iincler a lease from a co-.sharer landlord‘s. 

In a suit to enforce his mortgage by the mortgagee 
of a noa-transferable occupancy holding against co^Hharer 
landdordfi who, since the date of the mortgage, })urehased 
the holding in execution of a decree for their rent, the 
question of transferability does not arise. Such is also the 
case where the co-sharer landlord })iirchasod the holding in 
execution of a money decree. For under the Bengal 
Tenancy Act a decree obtained by a co-sharer landlord re his 
share of the rent is simply a money decree. 

A.S between the transferor (raiyol) and tiie transferee no between 
<luestion of transferability can I>e raised, because the tmnsferor so 
transferor is bound by ithe doctrine of estoppel not to transferee, 
question the title of his transferee. When a nou-transferable 
oecu])ancy holding is sold by a tenant by a hohala^ he 
is, tu hctioeen Imuelf and the transferee, estopped from setting 
op the invalidity of the sale by bim*\ So also in the case of a 
mortgage^. 


^ Ayonuildin v. Shriah — 11 C. W. N. 76. 

See above; Bat contra in Achannlla v. Snlimuiuwiim — W C. W. N. 

XXIV. 

Riihmini v, Nilmani : — 19 0. W. N. 1309 see also Hara v. Umesh’^ 
lie. L. J. 20-14 C.W.N. 71. 

* Chandi v. Gowr — 19 C. W. N. 1307. 

® Bara v. Umesh-^U C. W. N. 71-11 C.L.J. 20. 

“ Bhagiratha v. Hafisiuddi.n ~-4 C. W. N. 679, followed in Shyama v. 
Mokshada-^IS C. L. J. 481, referred to in Ayennddiu v. Shrisli — 11 O.W.N. 
76; Ram v 12 C. W. N. 899-7 C. L. J. 72. Bari v. Udoy—S C.LJ. 

261=:12 C.VV.N. 1086. 

’ Krishna v. Bhairab--2 C. L. J. 19u; Bam v, Jawahir-^^t C. L, J. 13 
"=12 0. W. N.899. 
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As between .But it was held in a case that wl)ere a share of an 

purchaser & occii|)aiiey holding is tiJinsferred the other cO’Shaverti in i( 
cosharer. quest ioii the validity of the transfer in a suit bet- 

ween the purchaser and tlunriselves for joint possession, 
even thouinfh the landlord is no party to the suit, there beint^^ 
no room for the application of the doctrine of estoppel in 
such a case ‘ . 

In cases between rivid dahnnnf^ (both of whom derive 
bc*tween rival tluMv title from the tenant), neither of wdiom is the landlord 
daimants nor the orig’inal tenant, tlie question of transferability does not 
arise, and tlie one who would have the best title if the hold- 
in;nf were transferable is entitled to succeed. Thus, where 
two ])arties claim an occupancy holdinjj^ under the original 
owner (tlu‘ niiyat), — the plaintifl’ by rii^^ht of inlimUmce and 
the (lerendant under a deed of trumfcr ^ — it is not open to the 
tranbfcrce ]^l'n‘ntiff to Contend that the deed did not take effect in respect 
of the occupancy holding’ because it was not transferable by 
custom. That is a (piestion which only the landlord or his 
representative-in-intercst is competent to raise^. Similarly as 
between niortf/af/ee and liarckam' of equity redemption from 
mor(o-a^or, the orioinal tenant, the purchaser cannot 
be hea.r(l to say that his transferor had not a ri^ht to transfer 
the luddino* or to transfer his rights therein. A transferee 
cannot he heard to say that his transferor had no right to 
transfer the holding"^. 

A purchaser at 6’ is bound by the same 

A private of' estoppel as the judgment-debtor, on the principle that 

purcbaecr. the former has purchased merely the right, title and interest 
of the latter and does not consequently occupy a position of 
a greater advantage^’. An execution- purchaser of a non- 
t ransferable occupancy holding in- execniion of a money decree 
cannot raise the question of the validity of a transfer by the 
debtor in favour of a third party^. Such a transfer 
is operative against a subsequent purchaser of the 
holding in execution of a money decree against the 
raiyat^. Similarly the question of transferability does 
not arise in a suit between the mortgagee-purchaser of the 


» 12C.LJ.169==14 0.W.N. 779 ===37 Cal., 687. 

Not overruled by F.B. in Dayamayis case on this point. 

Ayenuddin v. Srish — 11 C.W.N. 76 Samiruddin v. Benqa — 13 O.W.N- 

630 . 

Rahim v. Imaw -17 C.L.J. 173-15 Ind Cas 698. 

Jamahar v. Nazir — 18 C.L.J. 512. 

Debendra v. 10 C.L.J,, 160. 

Kanchnn v. Jfamala— 21 C.L.J. 441. 

32 Ind. Cas. 1003. 
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interest of the tenant and the privite purchaser from 
the same ])erson‘^. A purchaser from the raiyat offer a 
decree for sale has been passed in favour of a mortijfaf^eo 
of the holding but before the sale thereof is bound by the 
sale both on the ground of estoppel as well as of I is. 
pendens. ^ 

Where the (piestion was who as between two Priority ns 
successive transferees of an occupaney holding not transfer- hotween 
able by local custom or u.sao‘e, was entitled to the 

surplus sale-proceeds of the holdinj^ after satisfaction of 
a rent decree obtained by the landlord, it was held 
that the earlier transferee was so entitled and that as 
the landlord wan no party to the suit and it did not 
matter to him which of the two claimants jjjot tlie money, 
the question of transferability eonnot })roperly arise W^here 
the question of non-transferability was raised between 
two rival ))nr(‘hasors of an occupancy holdini^, one bein<>’ a 
purchaser of the holdimj at a sale in execution of a 
uiortgage tJeoree in liis own favour, the other beincj a pur cha- 
ser at a sale in execution of a decree for rent obtained bg 
a cosharer landlord, the purchast^ of the latter was sub- 
sequent to tlie former. It was held that the question of 
non-transferability of the holding could not be raised 
between such parties, and that the subsequent purchaser took 
the holdino' subject to the rights acquired by tlie prior 
purchaser'^. 

Where purchasers of nou-transferable oecujiaucy holding Between 
sued to recover possession of the holdiiitr from persons who purehaser 
were in possession apparently without title, {i.e. trespassers), 
and the defendants resisted the action on the ground that 
the holding being not transferable, Ihe jdaintiffs had no 
valid title to the holding and were not entitled to recover 
possession : it was held that the question of nontransfer- 
ability was one which could not be raised by the defend- 
ants who were trespassers and that the plaintiff had right 
to be protected in the enjoyment of his purchase against 
all the world except possibly the landlord ^ 

But in a suit brought for the enforcement of a Between 
mortgage of a n on-transferable occMipaney holding a recognised 

» Shyama yMolchada—lb C.W.VV. 703== 13 C.L.J. 481. 

“ Amhika v Adxtya—^ C.W.N. 624. 

^ Aynuddin v 8rish — 11 O.W.N. 76 followed iu Samiruddin v 
Banga — 13 C.W.N. 630. Tuhhl v Dayal---16 Ind. Cas. 718 Haro v Umesh 
14 O.W.N. 71-llC.L. J. 20. 

* Basarut V. ^ahulla—2 C.W.N. cclxxix: Narain v. Dinabandhu — 9 

C.Ii.J. 82 . 
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purchaser of a portion of the boldinp; from the movi- 
oao*or, he previoud/f obtniued the laiultonV.^ 

coment to the troH^j/er and Hubstofuenilf/ obtained a fredi 
HetUetneut from him, is csto[)pe(l from pleadinj^ the invali- 
dity of the mort.o’aj^e on the ground of the non-transfera- 
hility of the holding. The pureliaser is a ^U'epremitatixd' 
of the mortgagor within the meaning of S 115 of 
the Evidence Act. As neither the mortgagor alone, 
nor the landlord by his own act and without the concur- 
rence of the mortgagor, could confer any title on the 
purchaser as to the portion of the holding transferi’ed, 
but the two joined to pass such a title as he ac(|uire(l, 
and as the mortgagor was bound by his deed of mortgage 
not to assert against the mortgagee that lie liad no right to 
mortgage, the purchaser who derived his title at least 
in part from the mortgagor, cannot be allowed to make a 
like asserlion E So the question of non-tranferability of 
oeeiipaney holding cannot be raised by the purchaser of a 
holding pending a suit on a mortgage on the same, even 
though he had obtained recognition from the landlord during 
the pendency of the mortgage suit, in a suit between 
the mortgagee purciiaser and himself-. I5ut where 
the entnre non-transferable occupancy holding is trans- 
ferred, the tenant having no concern witli the land, 
the jiurchaser ae([aires no title by his purchase which the 
landlord can be called upon to recognise. It may be that 
by tlie ajiplication of the doctrine of estopped the vendor or 
jiersons deriving title from him might lie from raising 

the (jnestion of the validity of the transfer. But, in so far 
as the sujierior landlord is concerned, he is entitled to ujnoie 
the transfer. Consecpiently he is free to create a new tenancy 
in iavour of another. A subsequent transferee of a portion 
ol a non-transterable oecnpaney holding who pays rent to 
the landlord and is recognised by him, as a tenant is a 
representative of the fandlordy for ho did not acquire any 
title by his purchase, and, if he has any title at all it must 
be attributed to one source only, namely, the superior land- 
lord. And as such he is not estopped from raising the 
question of non-transferability of the land in a suit by 
inferior transferee from the tenant for possession 


^ imha Y mmmnandor- xri C.L.J. 370- 16 C.W.N. 475-39 Cal. 573- 
- Shyama v Mokshada—ld C, L. J. 487-16 C.W.N. 703. 

^ Mudhii V Kali 25 Iml. Cas. 300, distiuguishinc' Radha y Rama- 
C.L.J. 698 - 39Cal. 513-16 C.W.N. 476. See F.B, ruling in 
Dayamayvs case already referred to. ^ ® 
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But where the ])laintifTs who had piin^hased eertaiu Koco}j:ni>jcHl 
fiJiairH m a non-transFerable oeeiipaney hol(lini>' partly in 
exeention of a mort^a^’o decree ni^ainst a co-sharer tenant 
and the rest by private alienation from another and obtained 
lei^offuition from mme of (fte co-s/tarer lundlonh^ havinjr 
sued for partition, the sons of one of the former 

opposed the suit on the «-ronnd that they had hoo.w 
reco^^nised as tenants of the whole holditnj; -wmo of iho 
co-sharer landlorih. lUdd — that the j)laiidill‘s are entitled 

to all the interests they purchased from their vendors, and 
that no question of transferalnlity of tlie holding arises 
in this ease as ])etween the plaintiffs on the one side and 
the heirs of their vendors on tlie other, nor would such a 
que.^tion arise between them and the eo-shaier landloi’ds. 
it seems to follow that it does not arise between them and 
persons who may have obtained reoorrnidiou from somr co- 
diarer /(wdlorik and are not representatives of /(wd/ouls^^ 
when that term is used in its proper sense as m(‘anin<i‘ the 
whole body of landlords. And eertainly it cannot arise in 
a case like the present where the rnort "amor’s family claim 
to remain in possession a^-ainst their rnortj^aj^ee ])y reason 
of an alle^jed recoi:>‘nition by a fractional })ortion of the 
I andlonhf^ 

When an a|)pli(‘ation is made to execute the deeree f(n* botweou 
money by the attaehment and sale of an o(*eupancy holding deen.-o- 
the judi*‘ment-debtor (/,c. the raivat himself) is entitled under holder and 
m C.W C. ’8^ ( = 47 C. P. C. m) to raise the cpiestion JS" ‘ 
whether the hoklinu^ is saleable by custom or \isag‘e, and 
to have that question determined by the court executing* 
the decree.^ 

In the ease of an hivol antary mle at the instance of a 
third party, a creditor, to which the landlord coimnts it is 
open to the tenant to raise the question of non-transferability. 

'Hie j}oint has already been fully discussed. 

The confirmation of m/c in no bar to an aj)plicatlon Confirmntiou 
hy the judgment-debtor, tenant, to liave it declared that in 
execution of a money decr<*e the property attached could objection! 
not be sold, that he liad no disposing power over it, and 
that the sale passed no interest to the j)urehaser, and the 
enquiry which would have to be made upon an a))])lication 
like this, would be an enquiry under the provisions of S244 
uncontrolled by, sail & m C. V. C, ^8*^ ( = 847, 021rr 


Rajab V. Dina-19 C. W. N. 1305. 
Majid V. Raghubar—27 Cal. 187. 
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8990) . ^ But where after a judgment-debtor with full /mowlefhjf* 
of the execndou proceedings and full opportunity of raisino' 
an objection to the effect that the holding is an occupancy 
holding and noii-tranferable, fails to raise that objection 
at the time of the sale, it is not competent to him to resist 
tlio purcdiaser after the confirmation of the sale, and, m 
between the purchaser and the judgment-debtor, the titlt^ 
to the property vests in the purchaser on the confirmation 
of the sale.- Hut if the judgment-debtor is not aware ol' 
the proceedings in attachment or in connexion with the 
sale of the property he cannot be said to be a party to tlit» 
order of sale and can therefore (piestion its propriety.'* 


‘ Du ya V. Kail — li C. W. N. 586-26 Cal. 727 referred to in Gnhar f, 
V. KaHimud(U-~“i 0. W. N. 577 — 27 Cal. 415 followed in MuruUah y 
liurnllnh^i) G. VV. N, 972. 

' Ihv rihnmfh v. Tarini—o C. L. J. 291.^11 C. W. N. 513 = 35 Cal. 
294 eont'ir ned by F. B, in Dtiyamnyis case, 

=* Da [ta V. Kali ~'i\ C. W. N. 586 = 26 Cal. 727 confirmed by F. B* 
in do. 



X. Right of Tran-frreo to xct a nth Kxe<Miiion So to. 


The question wlict liei* a person who has [uirehased from is l)o ontitled 
a raiyat the whole or a portion of the oeeupaney holding to a})ply to 
wlricdi is not transderable In- loeal custom or usa^e, is 
entitled to ap])lv under S. .dll* (and undt'i* S. .*)1()A, S. till saU* ” 

C. P. C., ’82 = S17 and 0:l\, v 81) and r Dd C. P. (h H)8) to 

have a sale of the holdino* io eveeutiun of a deeree for 

arrears of r<mt obtained by the entire hod \' of landlords set 

aside depends on tlje ((uestion wiieither he is a repn^^e?/italirff . . 

of a parly to the ^nii, wliieh de))onds on the further 

(juestion whet tier he iias an iiifrrr.st in the jndginant 

(InMofn 'properh/ which, in alfcctwl by the deerno. ^ It is 

(dear enouo^h that if he has jiurehased any interest of the 

judoanent-delitor, that interest /-v bound by Uio decree, and \\v 

is so far a representative of tlic^ jud;^;ment-debtor and is 

entitled to aiiply under 8 :Ud- (hP.C.’S.i =S 47 C. P. C.’OS. (i) Under 

The question thendbre narrows itself down to this, naiiudy, §17 C.P.C/08 

whetiier he can be said !<> hav(? ))ur(diased any inierest at all p 0^82 

in the property. Tliere is of course authority for the view 

that a piirehme, i<nch a.s this, conveys nothing. - If this 

view is sound In*, ean not, rej^anh^d as a repra^cniaUve 

under S JMld C.P.Ch 8:! = S 17 C.P.O. ^08 inasmuch as if 

bouii^htno interest he lias no interest to be affected by tlie decree. 

In this view a mortgagee of the holdino* was held not 
entitled to apply under the section. •’ On the other hand, 
it seems to havt* been held by neec‘ssary imjiboation in the 
followino; cases * that such a pnrehaser acquires a good title 
ai^ainst his vendor and persons (dairnin^* ihrouiijh him, and 
it has been held further tliat a transfer of a portion of an 
occupancy holdino- not transferable by local custom or usage 
does not entitle the landlord to re-enter on the portion so 
transferred/^ In view of these authorities, though they were 
not expressly referred to, it has been held that a purchaser 
of a gmrlion of an occupancy liolding, whether transferable 

' Uhan V. Beni—2\ Cal. 62. 

® Bhtram v. Gojri ~ Zi Cal. 355 : Kuloip v. Gillandurs — 26 Cal, 

615 : Sadagar v. Kritihiui — 26 Cal. 937. 

3 .\ixt<a V. Radha — 11 C . W. N. 31 2 a case of mortf'af^e : Thoi-G 
i.s real distiictiow between sale and mortgat^e in this lospect bat it 
refers generally to all iramfers. 

* Bhagirath v, --4 0. W. X. 079 : Ambika v. Adilya— 

6 C. W. N. 624 : Ayonuddi v. Srifih-U C. W. N. 76 

» Kabil V. Ohandra— 20 Cal. 690 : Dnrga v. Voula—l C. W. N. 

160 : Qu-zaff^ir v. Dalglish— \ C. VV. N. 162. 
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Bettled by 
F.B, 


(ii) Under 
S174 B T. 
Act. 


or not, is eniiiletl 1o apply niuler S 81 OA C.P.C/82’ 

( = 021r 89 C. P. C. ^08) ami therefore under S. 244 C. P. C. 
’82- ( = 47 C. ?. C. *08). The words in both S. 810 A and 

8U (C. P. C. ’82 = 0 21r 89 and 90 C. P. C.’08) are 
^^pemns ic/io.se immovahJe propert/j has been and the 

whole point is whether the purchaser caii be said to have 
anjf pnyp^dji id (dl m the holdinfj. If these decisions are 
correct it follows that he is ])erson vvliose iumiovabk' 
[)ro]>erty has been sold” under S. 8 10 A and 811 C. P. C. ’8:! 

( = 0 2ir 89 and 90 C. P. C.’S2) and is a feprcmifaiive of I in' 
jiulgmmt-deldor^ under S. 24tC.P.C4^82( = S. 47 C.P.C.’OS) ’ 
There was thus a n‘al eonlliet of authority,^ and tli(‘ 
matter was referred to a Pull Bench which has recently held 
that a non -transferable occupancy holdinn^ can be transferred 
and that therefore such a purchaser is Ui perwn who^o 
rmim>rahle pvopeidij haii hee^i Hidid and is a vtpremil alive of 
ike (the raiyat) within the n]eanin<>^ of 

tliose sections and rules.''’ 

But, so far as Ben<yal proper is concerned, the Ben^^al 
Tenancy Act provides that afler the sale it is only the 
who has the privilege of having the sale sei’ 
aside by paying up the deereetal amount, costs etc.^h And 
tlie term ^\jitd(fm<mi-dehtof^ has been interpreted strictly as 
referring to the judgment-debtor alone /.e. a person against 
whom tile decree under execution has been obtained, and as not 
including a iviMfme or a.mgnee from the judgment-debtor ^ 

‘ Omar v. Baslriiddin — 7 C. L. J. 282 : Following Kunja v. 
Samhhii-S 0. W. N. 232 : Biumdhar v. Kednr-4 C. W. N. 114, 

- Asyar v. Asahn,ddiii—9 C. W. N. 134. 

* Uoferring judgment oF Coxe and Doss JJ. in 18 C. W. N. 971 
F. B. (972) -20 0 .L. .1 52, 

* In support of ihc njfirmaiive see tlio follo'vving . — Kahil 

V. Chandra- -20 Cal. 590: Bunsidhnr v. Kcdar~A C, W. N. 114: 
Jhirya v. Doiila — I C. W. N. 160 : Gnzaffar v. Datqlish — 1 C. W. N. 
162 . Bhnyindh v. Hafizuddiu—A C. W. N. 679 : Baresh v. o 

0. W. N. 821 F. B. -.29 Cal. 1 F. B. Amlihi v. Aditya—iS C. W. N. 624 . 
Kunja- V. Snmhhn - — 8 C. W. N. 232 : Asgnr v. Asahuddin — 9 C. W. N. 
134 . Ashok V. Karim — 9 C. W, N. 843 : Copi v. Sajani-AO C. W. X. 
240 . Ayenuddi v. Srish — 11 C. IV, X. 76 : Omar v. Bnsiruddin — 7 C. L. J. 
282 : Iluradhan v. (Irish C. W.N, 98-8 C. L. J. 327 : AH v. Ramjan- 
13 C. W. N. 224. And in swpport of the negatire see the following : — 
Bhirain v. Gopikanta—24t Cal. 355 ; Kuldip v. Gillanders~-2i] Cal. 937 . 
Binodini v. Peary — 8 C. W. N. 55 ; v. Radha — 11 0. W. N. 312 : 

Asiruddi v, Moksha dnmoyi- -12 G. W. N. 434—35 Cal. 543 : Prassanna V 
Bania — 13 C. W. N. 652 . Kah'ni v. Pnlmani~~\B C. W. N. 421 — 15 C. L. f • 
388 (where the coiiliiet is noticed). The Full Bench therefore must be 
held to have ocerrulcd the last set of cases. 

^ Dayamayi v. Anan<M-lH C. W. N. 971 F, B.=^20 C, L J- 52 

« Act VIIT of 1885’ S 174, 

^ NaUni V. Fubrnni—l^ O. L. J. 3S8-J6 C. W, XT. 428 ; Rajendra 
V, Cal, 482. 
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Tliis ])reseDtod no practical obstacle to the setting’ aside of 
the sale and was no liardsliip to any one, l)ecansc tlie ileare- 
holder [landlord) ronld nlwaf/s be eowpelled to fake the money 
whoever paid if, by the simple device of payiny the amount in 
the name of the j ndyment-dcbtor ‘ . 

But the provisions of ^llOA C. B. C. 82 ( = ()r 89 
C. P. C. 08), whicli allowed third parties to have Under 310 A 
an execution sale set aside on de])ositinrt* the decretal C.P.C.’82™21 
amount &c, were however extended to sales in execution of 
rent-decrees by some of the rulinijjs of the llii»*h Court- (now 
confirmed by the recent Full Bench decision) which, beim^ 
much wider than those of S 174 B. T. Act, practically super- 
seded them. This led to anomalous result. For, it 
enabled a wider class of persons than the default iny tenant 
(jiul^rnent-debtor), including the nurecoynised transferee 
from him, to have the sale set aside by oiakino* the re- 
ijuirel deposit within tluj specified time, and forced the land- proper, 
lord (decix^eholder) to take the money from a person whom 
he miu-lit not wish to reeoi^nise as his tenant, and ^ave rise 
to ion^-protracted and expensive litigation, during which 
the landlord did not know who his tenant was — whether 
he was the old tenant (i.e. the judgment-debtor) or the 
auction-purchaser, whom he should sue for rent, and might 
.sue the wrong person and some of his lawfid demands might 
consequently become barred by limitation ‘b Whatever 
might be the correct view of the law before, S 810 A (l.P.O. 

’82 ( = 021 r 90 C.P.C. ’08) has now been expressly eycluded 
from Bengal proper and Behar by Act 1 of 1907 B.C., and 
the proposition that an application for setting aside the sale 
can now be made by the jndynient-dehlor alone and by no 
other person is now good law so far as these parts are con- 
cerned ^ Hence the deposit made by a transferee of the 
judgment-de tor is now no deposit under tlur law in force 
in Bengal and Beliar, and the sale should not be set 
aside. ^ 

The considerations stated above did not, however, carry Different law 
any weight with the late Government of East Bengal and iu E.Bengal,- 
Assam which thcught it proper not to do away with the rights 

‘ Notea on tlie clauses to the Bill of 1900 io amciirt B.T. Act. 

“ Omar v. Badruddin~1 C.LJ. 282 Bavf^hi v. KeduV' LC.W.N.114 : 

Kunja V. Shamhhu-- O.W.N. 234 Benodiiii v. Bi-nry — 8 O.W.N. .55 (Part- 
purchaser) contra in Pramnna V. Bawa— 13 C.W.N. 6,52 : Nisna v. Radha — 

11 C.W.N. 312 which are now overruled by F.B. in VayamoyrH case — 

18 C.W N. 972=20 C.L.J 52 F.B. The conflict is noticed in Nalini v. 

Fulrnani-m O.W.N. 421 = 15 C.L.J. 388. 

Notes on tho clauses of the Bill of 1906 to amend B.T. Act, 

* Ranjit V. .Jogieadm--- 16 C.L.J. 646, 

’ Surendra v luchmi — 43 Cal UX), 



300 


OCCrPAXCV RIfiHT IS BESOAL. 


Whon land 
lord in auction- 
purchaser. 


of tim'd partm^ s/id. an niirecordd fennnts md other persnic^^ 
whoso intorcsts are affected by the sale. Tlie Select Corn, 
mittee tliere pointed out that ^‘iho former tenant and the 
landlord mi;^ht eollinle with I he result tlnit an unirjjiHteird 
Iransfonr may be defrauded, and that in other eases also 
fraud may b(‘ pnietise*! u))Oii unregidtred lenanfs. And, if 
the right to dcjmsit tbo deeret‘tai amount and have the sale 
set aside be taken away from sue.h persons, grave hardship 
and injustice might be caused”^ S iilO A (kP.C. ’8:2 ( = 021 
r89 C.F.C. ’08) is, thercdoi’e, still applicable to rent sales in 
East Bengal. And to meet the inconveniences to the land- 
lords already stated, such as have been poinled out by Coxe 
J. in tlie ease referred to below,- it is distinctly provided that 
“the withdrawal of tlie amount dcj osited” by the landlord 
“shall not o[)erate as an admission of iiio tninsferahility of 
the holding sold”/^ Ther fore notwitbstand ng the with- 
drawal it is open to him to contest the validity of the transfer. 

But even there it has been lield tbat the above pro- 
vision does not <l(d):ir the hiudtjn'd, when he has himself 
purchased the holding at a sab^ held in execution of a decree 
for arreaa’s of rent due Ihere-on, to ehallevge the right oj 
the purehaser of the holding (who has not been recognised 
by liim) to make the deposit on the groinid that, as against 
him, such purchaser his acquired no title and therefore 
cannot come under O XXI r.8t) C.P.Cb ^08. Such a purehaser 
acquires a title to the properly so long as the landlord does 
not choose to enter on the holding. As against the land- 
lord, tluTelore, he cannot ac»piire any title to tiie property. 
And if it is the landlord himself, who is purchaser at the 
sale sought to be set aside, and who woidd, in ordinary 
course, obtain possession of the holding, though as pur- 
chaser, and who insist, ujion his riglit to refuse to recognise 
the title of the jiurchaser under his purchase and resists the 
application to liavo the sale set aside, the purchaser is 
brought face to face with the landlord. Under these 
circumstances he cannot be said to be a person either 
’^owiung** the property or ^*holding an interest therein by 
virtue of a tide acquired” before the rent sale as against the 
landlords. His apjilication, therefore, to have the sale set 
aside on depositing the decroetal amount &c. should not be 
allowed and tiu* landlord driven to eject him as a trespasser. 
Such a purehaser therefore cannot apply under 0 XXI 
r.89 C.P.C. ’08 to set aside a sale held in execution of a rent 


* Report qoufced in Rampini’s H.T. Act, 4th Ed. 531-532. 
In Nalini v. Fuhnani C.LJ. 388^10 C.W.N. 421 

* E.B. & A. Act I of 1917, S. 170 (4). 
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decree in whicli the landlord Iiimself pnrcdiased the pro- 
!)erty^ 

But wliere the holding’ is purchased by a ihifd parh/^ Whon third 
and not the landlord, at a sale held in execution of a rent nuction 
decree, .such a purchaser has tlie ri^*ht to apply under the 
said rule. It has been lield in the recent Full Bench (‘ase 
that a ’’i^ht of occupancy which is not transferable by 
eustoni or local usa<jje, can be transferred and that the 
transfer is operative ai^ainst all persons other than the land- 
lord where it is operative ai»'ainst the raiyat The elfect of 
th(i sale is to give the anetion-purehaser the right to oust § 311 

the transferee and it has been held that tiiat fact makes C.P.C. ’82 == 
the interest of the purchaser one that is voidable on the ^ 
sale^^. He is therefore competent to make the d(?posit. 

I'he language of OXXI r. 80 C.P.C/ 08 is not the same 
as the language of OXXI r. 90. The words of r. 00 
iufeyedii are affeefed bij the mid'' are very wide — much wider 
than the corresponding words of r. 80 — and in the opinion of 
the learned judges of the Calcutta High Court : — “it, is im- 
possible to say that a morli/agee (for instanee) “does not come 
within the rule. For one thing he is interested in the sale pro- gngee. 
eeeds, being clearly of the sale proceeds 
remaining over after the laiidlonFs dues have been satisfied. It 
seems to us that his interests are clearly affected by the sale which 
he seeks to set aside. So the ])urehaser of an entire non-trans- transfreo 
ferablo holding at a sale held in execution of a mortgage decree ot ichde, 
is entitled to apply to have the sale subsequently held by 
the landlord in execution of a rent decree set aside 
The transf(*r(*e of a portion of a non-transferablo occu- ijy 
paney holding can come in under OXXI r. 90 C.P.C. 08, puroUasor. 

( = S 811 C.P.C. ’8:1) to set aside a sale by the landlord in 
execution of a rent decree against the recorded tenant as he 
is a person whose interests are affected f>y the sale.^ The rule 
formulated by OXXI r. 90 C.P.C. ’08 has also a wider scope 
and is of more comprehensive character than the rule laid 
down in Sec. 311 C.P.C. ’8:1’’ which it has su])erseded. 

^ Ahdiir V. Promode — 22 O.L.J. 108 = 20 C.W.N. 40. [Purchaser of 
whole holding in East Bengal where it applied]. 

® Vayamayi v. Ana7ida~"20 O.L.J. ,'>2 kB, = 18 O.W.N. 971 

^ Tarak v. Ilaria—lij O.L.J. 548 = 17 O.W.N. 103 [without any 
decision aa to whether transfer was binding on the landlord or not]. 

* Sailahnlo v. Nrittya — 22 O.W.N. 143 [Purchaser of wliole holding 
in East Bengal] also per Mullik J, in Mahndeo v, Langat — 2 P. L. .1 457 
S. B (473). 

° Ahdul V, Tafazuddin — 19 O.W.N. 326 [which was decided before the 
F.B. decision in Dc^/awai/is’ case]. But coufra in xVissa v. lladliarani—H 
O.W.Ni 312; Pmsaiina v. Bawa— 13 O.W.N. 652, Nalini v. Fulmani^W 
O.W.N. 421 [all decided before F.B. decision in Dov/a?n<7//i.s’ case w'hioh 
has altered the law in some respects— vide per Mullik J. in Mahadeo 
V. lavgat — 2. P. L. J. 457 (470)]. 
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The quosiion whetlier wliere iho rccupanoy rio-lii 
170 B. T. Act of a jiuli>‘ia(Mit -debtor has been advertised for sale in 
ex(?ciitioM of a decree for rent, the transferee of the 

{whole of an) occupancy holdinti^, whose nann? has not been 
rei>jistered in the books of the laiullord and who has in no 
way b(H*n recognised ])y him, (as a tenant) is a person, 
who, within t e meaning" of SI 70 (d) B. T. Act, lias in 
the holdinii; an interest voidable on the sale so as to enable 
him to apply to stop the sale, there appear<?d to Ix'a considerable 
ditferenee of opinion in tln^ Calcutta Hioh Court before 
nltfh^ Court recent B. decision. But on grounds similar to those 

stated above it has been held that he can ap])ly to stop the sate 
in execution of rent decree by paying the d(‘ereetal amount 
under Si 70 (d) B. T. Act. It is possible, no doubt, to cons- 
true the phrase Having ani/ interesf^ in that section as having 
a wider a|)j)lieation than the expression ^dhe representaiire 
/o A>////’^inder S:M4 C.IbC. ^82 ( = S17 C.B.C. 
ox the owner of the innnovatde propertf' under S. dlO 
A and dll C.P,C.\S:> ( = ()XXI rr. 89-90 C.' P. C. ’08). But 
as ])ointed out by Stephen J : — ^^it seems (on autiiority) as 
if the classes of ])ersons describeil in these se(;tions are all 
the same, as indeed there is no reason why this shoidd not 
be”C 

rurchaser of According to the recent Pull Bench decision, a non- 
'Whole hold- transferable occupaiiey right can be transferred, subject to 
the qualiHcation that ‘Svhere the transfer is a sale of whole 
holding, the landlord, in the absern'O of his consent, is 
ordinarily entitled to enter on the holding,^^'^. The InUiL 
lordj tlierefore can ierwinate the pvrehnseds interest at ann 
tiine^ and his I’ight to do so is independent of an execution 
sale. But, as pointed out by I). Chatterjee’s J : — ‘‘We 
do not think however that on tliat account the interest is 
not one which is roidable on the sale. The effect of the 
sale is to give the auetion-purehaser the right to oust the 
transferee, and it has been held in tl»e cavse noted below ’* 
that fact makes the interest of the purchaser one that is 
voidable on the sale”. If tha t be so, he is entitled to deposit 

’ Nahni v. Fulmnni—lo C. L. J. 6’88 = 16 0. W. N. 421 following 
I shin V. Beni — 24. Cal 62. 

- DayamayisQSiSO-20CJ.J.52 P.B.- 18 C.W.N, 971 F.B.«42 Cal ' 
172 P.B. 
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tlio clecreetal amount under SI 70(;i) R. T. Aet so as to 
avert the sale ‘ . 

These arguments, however, did not commend themselves Diltcrenfc 
to Charnier C. J. of the Patna High Couit who has'V'^«‘^l‘ 
e\i)ressed the contrary view in a very recent ease-’ on the 
grounds, as stated by his Lordship, tliat (a) “It appears to 
me that ihe iv in rest roidahln on the mie referred to in SI 70 
aie those interests which are incnmhnincoH within the meaning 
of 8101, I agree with the decision of Jenkins C. J. and N. R. 
Chatterjee J. (of the Calcutta Higli Court) that siieli a purchaser 
did not hold an incumh ranee within the meaning of Sec. ] 07 ^ 0»»lv 
in as much as an absolute sale of a portion of the holding 
was not in limitation but in destrnetion of the interest to 
which it related'^. A fortiori^ the sale of an entire holding 
is not in limitation of the interest of the tenant.” (h) “It 
appears to me with reference to the decision of the Full 
Bench that an unregistered transferee of an entire holding, 
who has not been recognised in any way by the landlord, 
ac^jiiires no interest in the holding as against the landlord, and 
it has been decided in several cases that when a landlord 
brings to sale nr) occu])aney holding in execution of a decree 
for rent obtained against the oeeupaney tenant, the purchaser 
is entitled to disregard the transferee of the holding. Such 
a transferee, therefore, does not appear to me to have an 
interest ^Amidahle on the for before the sale takes place 

he has no intei-est in the holding which he can enforce 

against the landlord,” And his Lordship relied upon a case/* 

decided by the Calcutta High CourL^ before the Full Bench 
leeision. But with regard to as pointed out by Mooker- 
jee J. of the Cahjutta High Court in the ease noted below : — 

“The expression used by the Legislature is wintered voidable 
on the sahd and not ‘incumbrance voidable on tlie sale’ 

under the provisions of the 14th Chapter of the B. T. Act, 
and it is comprehensive and should not be narrowly construed 
in view of the obvious object of this provision”.^' 

Regarding {h), as pointed out by D. Chatterjee J. of the 
same court in the ease already referred to : — ^‘The landlord can 
terminate tlie purchaser’s intere.st at anytime and his right to 
do so is independent of the execution sale. We do not think, 
however, that on that account the interest is not one which 


Ahnmadiillah v. Haricarii — 22C.L..T 100 — 18 C.W.N. e.c. xxxi. 
Ahmadullav. Vroyag — 20 C.W.N. 39. 

Raineswar y, Raghu7iandan~-l P.L.J. 403. 

Abdut V. Ahmadhar — 19 C.W.N. 1217- 
Nalini v. Fulmani — 16 C.W.N- 421. 

Tarah v. Harish^lQ C.L.J. 548-^ 17 C,W.N. 163. 
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is voidal)le ou the sale. The effect of tlie sale is to give tlio 
auetion-purcluiser the riglit to oust tlie transferee, and that 
fact malve« the interest of the piireliaser one tliat is voida])le 
on the sa.le’\ ^ With regard to tlic case relied on by his 
Lordship it may 1)0 permissible to point out that it seems lo 
have been, by implieation, overruled by the Full Bench. 

The question whether the jmrehaser without the land- 
lords' consent of par/, of a non-transferable ocenpancy holding, 
which has been proclaimed for sale under 8 108 B.T. Act, 
is entitled to deposit the amount of the landlords’ deecree and 
costs under Sl/b (.8) of the Act has recently been considered 
by a Special Bench of the Patna High (Jonrt. Ghamier C.J. of 
of that Court again observed (on a review of the provisions i 
of Cliapter XIV B. T. Act.) 'Ht seems to me (|uite clear 
that the words ‘S'//-!;////” and as used in [S159-l()l, 

lf)8, 16t>-167 B.^r. Act] are convertible terms, that the only 
iutereds wltkJi are ^^voidah/e on the .sv//e” witiiin tin* meaning 
of SI 70 are those interests whicli can l)e avoided hp of 

an appltiutfioii under vSi67, and that the only interests which 
can be avoided by means of such a?i application are the 
iutereds defined in SWl <u ^^iui‘Hmbrauced\ Tlie result in 
rnv opinion is that the answei to the question depends upon 
whether the a|)])lieant has an “/7/67 /;///;/y/;;6v^” as defined in 
8 161. In my opinion he ha.> not. He {?ertainly has not 
either a “lien, sub-tenancy or easement”. Has he “any other 
right or interest created hp (he ten ant on his holding or in 
li • iiation of his own interest therehd'*t These words refer 
presumably to some right or interest wdiieli is ej it sdem generis 
within the opening words of the definition and not to some j 
much larger right or interest of a different description. 
Upon the construction of this definition I accept what was 
said by Jenkins C.J. and N. Chatterjee J [in the ease noted 
below A transferee, witliout the landlords’ consent, of a 
plot of land forming part of a non-transferable holding, may 
be entitled to retain possession of that plot while the tenant 
also retains possession of some portion of his holding, but if 
an execution sale of the holding takes place the holding passes 
to the auction-purchaser, and it sems to me that the previous 
transferee of a plot forming of that holding must give 
wap to the aiicHon-^^^^ in other words, the interest of 

rhe transferee of the plot, whatever it may be, is avoided bp 
the sale ^ and the holding passes to the auction-purchaser free 
from any claim on the pait of the transferee. Chapter XIV 

^ Ahmadnllah v. Uarkaru — 22 C.L.J. 106== 18 C.W.N. ccxxxi. 

* V. 19 C.W.N. 1217, 
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B.T. Act appears to me to be solf-coiitained so far as the 
jiresent question is concerned, and upon a construction of the 
various provisions contained in that Chapter I am of opinion 
tliat the ap]>licant is not a person who has in the holdiiii^ 
proclaimed for sale an interes^t which is ‘-voidable on the sale^^ 
within the meaning of S 170”.^ Sharfnddin J in his 
judgment in the same case points out “It follows from 
the provisions of these sections that the ineHriihraitce-lf olden 
H'/toxe ivferefdii are votdahle on the safe are persons who are 
rudUed to make the deposit, '' and “in aeeordaiice with the 
deiiiiition of an incumbrance it seems to me clear that he is 
not an ineuinbrancc-holder*’d 

There has been a diiferenee opinion on the question Different 
in the Calcutta High Court, I). Chatterjee and Walrnsley views of 
J.,f. having decided in the affirmative‘s and Jenkins C.J. and . 

N. Chatterjee J. having decided it in the negative''^. Tire 
former view, however, has not been approved of by Mullik J. 
of the Patna High Court. And, so far as tlie Calcutta High 
C'ourt is concerned, that learned Judge has, on a review of all 
the reported decisions of that court on the subject^, ])ointed 
out that “the weight of authority is wholly in favour of the 
vi(jw that the protecAion atforded by S, 170 and 8. 173 B. ^1’. 

Act is not Uniited to incHrahrances, There is ample anthoritj^ 
for the view that a transferee who is liable, to be ejected by wviether Lis 
the auction-purchaser after the sale, has an interest voidable intweefc void- 
on the s leA I have some difficulty in appreciating fhe 

^ Mahadeo v, Langat — 2 P.Ii.J. 457. • 

" Sahdeo v. Kuldcep — 18 C/W.N. c.c.xlx. 

Mahanhj v. U(tr]cii^!>en- 10 C.W.N. c.c.xxvi. 

* In priiici])le there is no difference in this connection hetwcon 
:i tenure and a liolding. The following cases relate to tenures • 

Aiiand v^ Kalihi — 20 W.R. 59 [unregistered transferee of under-tennre 
could under S, 80 of Act VI I of 1805 B.C.]. Jntindra v. Durga — 10 C.W.N, 

440 [Transferee of whole tenure allowed to deposit on ground that 
ho had been allowed to do so on a previous occasion. ] Juyal v. 

Srinath — 12 C.L.J. 011 [ Purchaser of part. ] : Radhika v. Rakhal — 

C.W.N. 1175 [Purchaser of share of Darpatni ] : Rrindarnni v. 
dMjiuda - 10 C.W.N. 94 [PiirchRier before decree although not bound 
by decree was allowed on ground that he was .so allowed before] 

The folloAving cases are regarding occupancy Jioldings : — Ashyar v, 

C.W.N. 184: TaraMas v. Hnn'sh- 17 C.W.N.' 102=10 C.L.J. 

548 Ah madullah y, Ilnhirii - IS C. W. N. cexxxi : Bahndeo v, Kuldecp — 

18 C. W. N. v,ex\x Ahmadulla v. Rryag — 20 C.W.N. 39. The contrary 
view is taken im^Rehari v. Fakir — 12 C.W.N. ccxxxi. Nnlini v. Fulviani — 

10 C.W.N. 421 = 15 C.L.J. 388 [Purchaser of rcholc held debarred not 
bci'auBo he had no incumbrance, but because ho liad no interest 
which was valid against the landlord] : Mahnnty v. Har — 19 C W.N. 
ccxxvi [Point was not decided but the case was remanded for tho 
idecision whether the holding was transferable]: 

J ° It will suffice to cite Radhika v. Ralchal — 13 C.W.N. 1175 and 
the principle is the same whether the subject-matter is a tenure 
or a holding. 

39 
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difference, in this connection, between a void and voidahie 
interest. Pes se the sale cannot be said to avoid anyiliin^r. 
The sale <>’ives tlie auction-])urchaser the ri^ht to step into the 
shoes of the tenant, subject to the limitations and procednre 
of Chapter XIV. AVhether the person in possession is a 
transferee by })urchase or an ineiunbrancer, the auction- 
purchaser cannot, on being resisted, re-enter without further 
recourse to law, which, in the one ease, is a suit, and in tlio 
other, the special procedure under S. 1()7. If the ])ervSOii 
in jiossession is not affected by the decree ^ then e.Ahypoihu 
his interest is not voidable on the sale. But where he is so 
affected the expression ^ro'uP on the sale is meaningless. 1n 
fact every interest is voidable where the decree and the sale 
give the auction-purchaser the right to re-enter. It is true 
that a coida’ary view was taken in the case noted below^, hut 
that case has been repeatedy dissented froni^ and does not 
not, in my opinion, correctly inter|)ret the law. And even 
there the court, although expressing the opinion that the 
transfereoi had no voidable interest, granted the application 
to deposit because he had been allowed to deposit on previous 
occasions. In another case altliough the transferee had been 
in possession for over Ir’ years, nothing turned on this, and 
the court ludd that possession (fua the landlord was sufficient 
to give an interest voidable on the sale.'* Even in the case 
noted l)clow'^ which is the sheet-anchor of the opposite view, 
the decision was based not on the ground that the transferee 
did not ]K)ssess a vo daUe interest but on the ground that his 
initrod not Vidid (igidm landlord, Idie next ques- 
iilteresr wliellier the ^^iuteresd^ in S. 170 means inf.eresl valid 

valid agfti!i8t t/io landlord ai least as regards occupancy holdings.” 

landlord. On an examination of the decisions on the rights of 
the |)urc])aser of an occupancy holding, both Ijffort'' 


* Brindamni v. Annada — 10 C.W:N. 94. 

“ Jatindra v. Durga — 10 C.W.N. 4R9. 

® See Tarakdas v. C.W.N. 102, 

* Nalini v, Falmani — 10 C W,N. 421, 

® The following cases are in mpport of the 2 )urchaMr\s right 
Gnjadhar v. Midnopore — 16 C.L.J. 141 [Purchaser of entire holding 
had right to bring suit to impeach rent sale on ground of fraud] 
Brahamdec v. Ramdoivn — 16 C.L J. 139 [Purchaser of part was held to 
have the same power ] Ahdul v. Tafzul—lS C.W.N. Ixxii [Transferee 
of portion held entitled to come in under 0 21 r 90 0 P.C. ] Ashagar v. 
Asabuddin- 9 C.W.N. 134 [Transferee can apply under S. 173 H.T. Act ] 
larnk V. Harish — 17 C.W.N. 162=16 C.L.J. 548 [Purchaser held entitled to 
deposit without any decision as to whether transfer was binding on 
landlord or not ] Hansht v. Kedar — 1 C.W.N. 114 Benodini v. Pe<xry — 8 
C.W.N. 55 Kunja v. ^hamhhu — 8 C.W.N. 232 [Part purchaser held entitled 
to come ill under S. 310 A C.P.C. ’82] Omar v. Banr—1 C.L.J, 282 
The following cases are against his right : — Nissa v. Radharani'—l^ 
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and after^ the decision in Dayiimoi/k case, his Lordship points Effect of P.B, 
out that the majority of the decisions of the Calcutta Hii,di decision. 
Court is in favour of the proposition that thou«’h the transfer 
of a non-tmnsferable holding is not bindini^ upon the 
landlord, it is not a bar to the transferee’s paying in the money 
inuler S. 170 B/l\ Act and that the efPect of the F. B. decision 


is tiiat so far as the iramfer of a whole non -transferable Traiisferee 
holding is concerned the case against his right has been of whole, 
overruled while the ease in its favour has been affirmed. 

Tlie tranferee has rights, both before and after the sale, 
insj)ite of the landlord’s and the auction-))urcliaser’s right 
of re-entry. Indeed, under the F.B. decision, the frans/eree 
ofr O port is in a much stronger position than tin; transferee 
of the whole. The F.B. havxMlecided that the landlord can 'I’^'anaferoc 


re-enter at any moment as against the tran.feree of the 


u'hde^ but tliat in respect of a part he can only re-enter if 


the transl'er effects a surrender or abandonment. If, as 


generally liaj)pens, in the ease of a transferee of a parf there 
is no abandonment or surrender by the I'ecorded tenant, 
the landlord’s right of re-entry does not arise. The cases, 
therefore, which are in favour of the transfere(‘ of the whole 


ai)ply with stronger force to a transferee of a part. And the 
eoiKjlusion which I arrive at is that inspite of some conflict 
of o|)inion before the F.B. decision, there was a very substan- 
tial pre})onderanee of* opinion in favour of the view that unless 
there is a clear provision to the contrary, (as in 021 R89 
(h P. C., 08) the right of a transferee by sale— pai'tieularly the 
ti'ansfert?o of a pari of a noii-transferable occn[)aney holding 
— to avoid the sale, both before and after the sale has taken 


C W.N. 312 : Prassanud v. Bama — 13 C.W.N. 052 [He could not come 
in under 8. 244 or 311 C.P.C. ’82 ] Nalini v C.W.N 421. 

[Not entitled to coino in cither under S. 244 or 311 C.P.C, ’82, 
or 8 170 (3) B.T. Act on the basi.s that each of the above sectiona 
coutein])hites an interest of the same nature, namely, one which is 
not valid .'i^ainst the landlord. This was before F.B. decision in 
Daijamoijis ca.se, but its authority has been greatly w'eakened by the 
F.B. decision which seems, in .some respects, to have altered the law,] 

‘In favour of the right: — Sahadeo v. Kiddip—lS C.W.N. ccxix 
[purchaser of part held entitled to deposit under S. 170 B.T, Act] 
Ahmadulla v. Harkaru~lS C.W.N. ccxxxi=22 C.L.J. 100. [Same] 
Ahmadullah v. Prayag~~20 C.W.N. 39 [purchaser of whole held entitled 
to deposit under S. 170 B.T. Act.] Against the right: — Mahantg v. Har — 
19 C.W.N. clxxvi [But whether his interest was valid against landlord 
ftiul what effect validity had on S. 170 not gone into and case remanded 
for trial of whether land transfeiable not] Kali v, Sheonarani~~lS 
^ C.W.N. ccxx [Purchaser can’t come in either under S. 170 B.T. Act or 
I under S, 310 A. C.P.C. 82 but ho can come in as a representative of .T.D, 
u^der S. 244 C.P.C. 82 Ahdur v. Pr(mode~~20 C.W.N. 41 [Purchaser not 
entitled to come in under 0. 21 and 89 C.P.C. — Ahmadullah v. P rayag — 
^0 C.W.N. 39 considered but not dissented from which— till stands 
good.] 
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place, is iuikpende'tit of the validity of his intettsi as against 
the landlord. He is therefore entitled to come in under 
S 170 and 171 B.T. Act. Again tlie transferee’s position 
as defined by the F.B. also contemplates that he should be 
allowed to come in Vaider S 170 B.T. Act. 8 310 A. C. P. C. 

was withdrawn from operation in rent sales in Bengal 
and Bihar in 1007, O M of ’89 C. P. C. ’08 which requires 
that the transferee should have an interest which gives him 
a liile as against the landlord^ would not also protect him. 
The F.B. however, has held him to be competent on the 
ground of maienal irregularity and' fraud to attack the sale 
under 0 21 r 90 C. P. C. ’08, the terms of which are widrr 
than those of O 21 r 89. If he is a person entitled to come in 
under 0 21 r 90, why is he is not entitled to pay up Ijefvrc 
the sale and thus avoid the chance of further litigation 'i 
[As against this view it may be urged] that by withdraw- 
ing the money [deposited by the transferee] the landlord 
[may] be held to have accepted [him] as a tenant. 1 do not 
think there is any estoppel in this matter. Indeed S. 170 (4) 
E.B. and A. T. Act was expressly added for the purpose of 
making this clear. 

Indeed on principle, 1 see no reason why the landlord 
should not be compelled to receive payment from the trajisferee. 
He is only interested in receiving his rent. If a transferee 
is allowed to acquire a mortgage lien under S.l 71 B.T. Act 
the landlord’s position is in no way worse than if 
the recorded tenant had mortgaged the holding himself 
to the transferee. Why then if ihe landlord is btuind to 
accept a deposit from a mortgagee by })rivate contract, 
should be be allowed to refuse payment from a mortgagee 
who ac(juires his lien by operation of law ? In eitlier 
case an outsider is tlirust upon the landlord against bis will. 

After all tlie object of giving the auction-purchaser 
the power to avoid incumbrances and other interests 
is not so much to facilitate his obtaining physical posses- 
sion of the land as to improve his security for rent. 
So long as this security is not impaired, there seems to be 
no reason why he sliould be permitted to interfere with the 
tenant’s right of transfer, and if he gets his rent from 
the transferee, he can, unless the land is being used for a 
purpose contrary to that of the original tenancy, have no 
ground of complatint. Generally speaking, the right of 
transfer subject to safe-guards against the subdivision 
of the holding tends rather to enlarge than to cut down 
the landlord’s security/’* 

» Mahadto V. Langat--2 P.L.J. 457 S.B. Tm' UuUick J. (464-476). 
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Similarly tho imrigaijee of a portion of a non-trans- Mort^agoe of 
ferablo occupaney holding has an interest in the holdino* 
which, if the holding’ is sold in execution of a rent-decree, 
would be voidable within the meaning of S. 170 (3) H.T. 

Act. Consequently he is entitled to deposit the money 
under S. 173 (3) to prevent the sale of the lioIdingA 
Such is no doiil)t also the position of a mortgagee of an 
(■nlire holding. 

Where a person lias purchased a non-ti*ansferablo hold- Heco^rnigea 
iiig and his pureka>^e has been recoguisiul bi/ fhe 
he is not entitled to make the de]H)sit under 8.170(3) H.T. 

Act, as he is not the judgment-debtor, for the decrc’e 

is iiot made against him, nor has he any interest in 

the holding voidable on the sale within the meaning of the 

section. A decree for rent against tlie recorded tenant will 

not bind him, and any sale in execution of tho deci’ee Pnrcliayer of 

cannot extinguish his interest-. Similarly wiien he pur- laansfemblo 

chases a Iran^ferable holding. toldmg. 

Where the purchaser of a non-transferable holding has Purdiasor in 
b(‘en in oeenpidion (A. it fora jieriod of longer fJnni 

//ears, claiming, to the knowledge of the landlord, to be the 

tenant of the holding, it confers on him the posi- 

tion of a person who has an interest in the holding which 
is voidable on the sale within the meaning of S. 17() (3) 

B. T. Act, and he is therefore entitled to make the 

(hqiosit.- Even if the holding is transferable by custom, 
as his interest in that ease (being an adverse possession) 
is an ineumbranec and also as the effect of the sale is to 
pass the holding to the auction-purchaser free of such 

intcM’est, it is iioidable on the sale 'h Tlie jiurchaser, 
therefore, in such a ease also is entitled to make the No disUnc- 

dt'posit. It is, therefore, not material for this pur|)ose to don between 
consider whether he lias acquired an interest in a transferable 
holding or whether he has acquired by possession for a usiorabie 
period longer than twelve; years the status of the tenant boldin{,^ 
o( a nondransferahle holding'^. 

An nnrefpstered cO’-sltarer of a holding is also entitled Unregistered 
to make the deposit to prevent the sale when the rent <^«-sbarer. 
decree is obtained against the registered bolder.'^ 

Oafish \f. I'dfan — 24 Ind. Caa. 9. 

Tarak v. Hartsh-16 C.L.J. 548-17 U.W.N. 163. 

Chfirtdra v. Kalipmanna — 23 Cal. 254 : Radhika v, Rakhal—VS 
C.W.N.M75 : Jugal v. Srinath -12 C.L.J. 6011. 

Harish v. Ram — 35 Ind. Cas. 584, 



XI I . Procedure r el a ting to deposit. 


Court to N(dice should be given to the decree-holder (landlord) 

decide right as the jiidg neni -debtor (tenant), if an application 

to deposit. deposit money under S 170. (3) B. T. Act be made by u 
stranger to the proceedings. If either of them contests the 
right of the applicant to make tlie deposit, the question 
should be decided in their presence.* If after the notice 
aforesaid the lamUord asserts his title and denies the right 
of the applicant to make the deposit under S 171 B.T. 
Act, the result will be a sunjuiarg enquhg Inj ike execnHoe 
eourt into the questioit whether the applicant had any interest 
v ithin the meaning of that section. And in passing an 
order under S 171 B. T. Act, allowing a person to d(?posit 
the claim, without making any enquiry whatever into the 
(piestion whether he has or has not an interest which is 
roidahte on the sale, a eourt acts with material irregularity 
in tfe exercise of its jurisdiction, and can be set right by 
the High Court iu the exercise of its revisional powers.'' 
And, if the court determines against the applicant, 
he will not be allowed to make the deposit to satisfy tlie 
deeice and stay the sale.- The sale will take jilace, and if 
the proceeds of the sale amounts to more than the landlord 
is entitled to recover, the balance will go to the applicant, 
for, as between him and his vendor, tluu’o can bo no (jnestion 
tliat the transfer is operative.- 

' Ram. V, Ruth-a-~]H C. h. .J. M2--21 Tnd. Cas. 41)0. Bluu/iralk 
Jhtih u,hiin - \ 0. W. 1U70. 

' Barclay v, I'otfscin -O C, L, J. 001. Foliowoil in Gadadhnr \\ 
Midvapoce— 27 C,L.J. 08.5. 

r. CVm«(^-l7 0. W. V. 002== IG Tiul. Ca.-^. 202. Sec .ago 
Bhayirath v Hajiraddin — 4 C.W-N. 679. 



Xlll. Jijp-ct of loUhdrawal of (U pout hjf landlord. 

It is the duty of the landlord to challeno'o the title of 
the a|)|>Iicanl to make the de})osit under S17() (*S) Ik 'l\ 

Act and to deny that he has ai\v inlerod in the tenancy (lonyiM^^ 
advertised for sale or that the interest is of a deseri|)tion pHivliaser’s 
\vhi(di would be voidable npoi) the sale. Jf the landlord doer^ 
not dupute the title of the depositor and witlidraws tlie 
money, his silence in such a ease is held to be prejudicial to the 
interest of the applicant (purchaser), and he is thus considered 
to be edopped from denying the latt(‘r’s title, later on. (UounclH 

ir the (landlord) raises the (piestion in the ])rocecdinL»' 
under SI 71 Act and if it is determined ajj^ainst the 

(ajlfjlicant) he will not be allowed to make the dej'osit to 
sntisfy the decree and slay tlie sale. The sale will take place ^ 
and if the sale proceeds amount to more than what the iundioid 

(landlord) is entitled to recover, the l)alanee will jj^o to the doesn’t 
(apjdicant), for as between him anil his vendor, there can 
not be any question that the transfer is operative. The 
net result will be that he (the purchaser) will, at most lo^-e 
the holding which ho has purchased I)ut |)robabIy rc(;ovei‘ a 
portion of the purchase-money. But it the (land lord) is 

not debarred by the doctrine of estopped he recovers tlie 

holding. The apjdieant, therefore, loses the money which 
he has paid as consideration for his ])nrchase and also the 
whole of the sum which he has deposited under 8171 B. T. 

Act to jirevent the sale of the property. There can be 
no possible question, therefore, that the silence of the 
landlord will prejudice the (purchaser). It may further be 
observed that such silence will probably benefit the landlord. 

The effect of the deposit under S171 is the satisfaction of 
the decree held by him. If the decree is not satisfied in 
this manner and if he proceeds to sell the holding he may 
not realise the whole of the decreetal sum and there may be 
laotracted litigation under S244 or S3 11 C.P.C. ( = 847 
and 0^1 K90 C.P.C. '08). If the landlord is now allowed 
to deny that the holding is transferable, and that the 
(l>urchaser) has acquired an interest therein l>y purchase, 
tlie (purchaser) is manifestly prejudiced and the (landlord) 
gets an advantage which can not be justified on any intelli- 
gible principle. And this is pre-eminently a case where 
the doctrine of estoppel should be applied. Under such 
circumstances, therefore, the subsequent withdrawal of the 
^deposit by him amounts to a recognition of the transferee.^ 


^ Barely v. Hossein — 6 C, L. J. 601, 
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When an application to deposit the judgment-debt iiiuloi- 
S J7() (3) B T. Act by the purchaser is oppoml the lamlhi',] 
(decree-holder) and it is (leaded by the eourt that the peti- 
tioner is intoresled in the holding, and the judgment-debt 
is deposited in due coarse and withdrawn by the deer<H> 
holder, the eifect of the decision is that as between the 
landlord and the transferee, the transferee has acquired an 
interest in the holding by his |)urehase, and, as the. landloid 
withdrew the sum deposited, it is no longer open to him to 
disput<* the ti)le of the de}>ositor. ‘ Where the question 
whetlu'r lie is entitled to deposit the money is fought out in 
court, and the court holds that he is so entitled and allows 
the deposit to lie made and strikes off the execution case as 
satislied but states that the order 'mil not ({fed: the jural niu- 
lion between the parlies^ which will remain the same as before, 
and the landlord afterwards withdraws the momy, even then it 
ha.s been held in a recent ease, that the effect of the with- 
drawal is the recognition of the rights of the transferee as 
siudi,*’ though tile contrary a])peai*s to have been held in ;in 
earlier ease. ‘ In that case it has been pointed out that the 
jrroie.d under whid a landlord receiver rent dejumied by 
tlie transferee of the holding, does not make the receipt 
non-the-lcss a receipt of rent from the transferee, and 
will ojiei’ate in favour of the jiayor (the transferee) 
as a waiver of any forfeiture iiieurred.- The wiih-drawal 
by tJic* landlord of tinch depodt with or wUhoni protinf 
therefore^ aniounh to o reeognHion of the rights of the 
transferee, and the landlord cannot evict him afterwards 
as a trespa.sscr.‘^ 

On similar grounds it has been held in a very recent 
case that the withdrawul by the landlord of the money 
(lepodkil by the pnichuer under S 3 10 A. C.P.C. ^82 
(=0 21 r 80 C.P.C. ^08), with a view to the cancellation 
of the sale of the holding in execution of a decree for arrears 
of rent and the purchase thereof by the landlord, (after the 
sale was cancelled) edojw the landlord from urging thal 
the sale to the purchaser is inoperative. Mookerjee J. points 
out: — “S olOA could be utilised only by a person whose 
immovable property bad been sold. (The purchaser in his 
applicaiiou, for making tlie dejiosit) alleged that his 
projierty had been sold at the instance of the deereeholder 
(landlord). If the notice of the deposit be duly given to 

' Jugal V. 8rimth — 1 2 0. L. J. 509. 

» MolooUhari v. Jugdip~'il 0. L. J, 263= 19 C.W.N. 1319 following 
Kali V. Fade- ^ Cal m. 

s Jugal V. Srinath — 12 C. L, 3, 609. 
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Iho (lecreeholder, he might and should have contended that 
what had been sold was not the property of tlie a[)plicant, 
that lie had not acquired a title therein by liis purchase of a 
iion-trnnsferable holding, and that (it) was (still) the pro})erty 
of the recjorded tenant when the sale was lield, and, in that 
ease, the ([uestion would have re<piired decision between the 
a|)|)licant, on the one hand, and the landlord decreeholder, 
on the other. If the (^ourt held that he teas such a person, 
the inatler would have been set at rest as between the 
j)ai’ties. If, on the other hand, it was decided that he W(hs 
not so, the matter would equally have ended at that stage ; 
the aj)plicant would not have parted witli his money and 
the sale to the decreeholder would have been contii'mcd. 

Bqt whether such notice was or was not served it is [dain 
that the decreeholder became aware of the order for the 
caiieellation of the sale, and when he found that a sum of 
money had been deposited under S 310-A. C. P. C. by one 
who asserted a title by purchase, he should have made 
enquiries and then, at any rate, he would have discovered 
the conveyance (in favour of the apj>licant-pure])aser). 
lie did not adopt this obvious course but withdrew the 
amount deposited in Court. It would be manifestly unjust 
to allow him now to take up a position directly contradictory 
to what must be assumed to have been his view \vheii he 
withdrew the deposited amount and to urge that the sale 
to the applicant was inoperative^’ ^ 

But, as pointed out by Coxe, J.: — a purcliaser Diflicuity 
of a holding that is not transferable, is entitled to deposit landlord, 
the money, what will be the use of the landlord’s resi.sting 
him, and why should the landlord be estopped from con- 
testing the title, because he has refrained from taking 
action, that is bound to be f ruitle.ss ? On the other hand, 
it the drawing of the money estoj)s the landlord in future, 
what h he to do, if he desires to exercise his undoubted 
right of refusing to recognise the transfer? If he draws 
the rnoney, he is bound to recognise the transfer. If he 
doe.s not, the sale is stopped and he has to go without his 

rent.” 2 

To remove these inconveniences it has been provided its removal 
in tlie amended Act in force in East Bengal that the 
withdrawal by tiie landlord of the amount deposited, shall 


' Qadadhar v. Midnapore — 27 0, L. J. 385 following Barclay v. Honsien 
— 6 0. L. J. 601. Ahmed v, Roshan — 9 I. 0, 619. [At the tiiae of the sale 
there was no authoritj'^ for holding that the purchaser was competent to 
make a deposit under S. 310 A. C. P. C. ’82.] 

5 mini V. Fulmani^l^ O.L.J. 388= 16 C.W.N. 421. 

40 ' 
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not operate as an admission of the transferability of tlip 
holding sold.^ 

When And it has been held by the High Court in a very 

estoppel recent case that in the absence of anything in the making of 
does not deposit which would bring to his 1 mid lord’s notice, tlio 

fact of the plaintiff^s (purchaser’s) interest, the landlord is not 
estopped from disputing the plaintiff’s (|)urchaser’s) right. ' 
When a party wishes to make it known to the zemindar that 
he has a right to a (holding) the rent of which the landlord 
refuses to take from him, he shoidd (hs/incf/^ .strife v'Jial is 
the inte ed he clama^ and the notice to (he zemindar should 
comprise this information; it is not suffielcnt for a man 
wishing to protect liis s|)ecial interest of which the zernind.ir 
may have no knowledge, (to make a deposit of the rent in 
Court) in the name of ihe recorded tenant along with his own, 
without stating what his claim is ; for unless he does so, 
the landlord is not obliged as to his status, and the with- 
drawal by the landlord of the amount so depr'sited does not 
amount to recognition.''^ When a nou-transferable holding 
is advertised for sale in execution of a decree for arrears of 
rent, and the judfuienUdehtor pnt in the nionejj under the 
decree stating that he had procured the money tjj/ Hellinp 
the holding to another person, and the landlord took the 
money out of court. Held that it: could not b(' inferred that 
the landlord had given consent to the transfer, in as muelii 
as he is entitled to withdraw tlie money out of court without 
regard to the manner in which, or tlu; source from which 
the judgment-debtor liad procured it.^ 

When decree Different considerations arise when the sale is held in 
by co-sharer execution of a rent decree obtained by a co-sharer landlord, 
mom^ decree Before the B.T. Amending Act of 1.007 R.C., when the law 
relating to a co-sharer landlord was not considered (piilo settled, 
having legard to certain decisions of the High Court, it was 
the general practice to execute such decrees as ordinary 
money decrees (under the C.P.C.). There is a clear differ- 
ence in the mode of executing decrees under the C.P.C. and 
under the B.T. A:*t. Under the latter Act, if any jierson 
other than the judgment-debtor having an interest in any hold- 
ing wishes to pay the landlord’s dues, he must do so before 
the date of the sale. He may make a deposit by inviting 
a decision about his interest in the property to be sold. 


' E. B. and A. Acfc 1 of 1907, S. 170 (4). 

* Bharat v. Madhmudan — 34 Ind. Caa. 937. 

* Uirtunjoy Oo})al — 10 W. 11. 466; see Mnheah v, Maharaja — 17 

0. W. U. 70. 

* Boiert V Badha—Z C. W. N. 63. 
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(fnder the C.P.C. there is no objection to the decreetal 
aiiioiiiit l>eini? paid into court by any person before the sale, 
and the court is not re(|uired to decide any (piestion about 
his interest in tlio pro]>erty, as |)rovided in the B.T. Act. 
When tlie deposit is made, no notice to the landlord decree- 
holder is necessary to be ^iven. And, as soon as the 
:u)ionnt is deposited, the property is released from attach- 
ment, tlu* decree is then treated as satisfied, and the 
ext'cution proceeding's end in an order to that effect. Where, 
Iherefore, a purchaser of tlio holding at a sale in execution 
of a rent decree obtained by a co-sharer landlord against the 
regisf ered tenant, (the ellect of which is the same as a money 
deeree) de])osits the decreetal amount in court for payment 
to ^ the (leer(3e-holder (landlord), alleging that h<? has 
lUMjiiired a right to the holding by his purchase and that 
he makes the deposit to protect his right, and reserved 
his right: to realise tlie amount deposited by him from the 
former tenant or liis heir as the tenant of the holding, 
ami the decree is llum treated as satisfied, the attachment 
is tlien withdrawn, and the amount dejiosited is with- 
drawn by the landlord. Held — that tlie withdrawal of the 
(It'posit does not amount a recognition of the purchaser by the 
landlord. Bor when the execution is taken out by the 
landlord under the Code, only the right, title and interest of 
the tenant in the holding can he sold, not the holding 
ilself. If he has acquired a valid title to the holding 
that rig-ht is not going to be sold in the execution sale, but 
only the right title and interest of the tenant of the holding 
which, aceoixling to him, are non-existent at that time. 
Vet lie goes out of his way to dejiosit in court the amount 
diie for rent in the execution proceedings. Under such eir- 
( umstanees the withdrawal of the money by the landlord 
cannot affect the position or interest of the purchaser,^ 

When the transferee has been allowed to deposit the 
amount of the arrears under S. 170 and 171 B. T. Act and 
'^ncli amount has been withdrawn by the landlord the trans- 
tc'ree is entiled to maintain a suit to challenge a decree 
obtained by the landlord against tlie recorded tenant enhanc- 
ing t he rent, on the ground that it was collusive. ^ 


‘ Swrendra v. Jugal— 20 C.W.N. 849. 
^ Brahrndeo v. Sheo — 2 P.L.J. 501. 




XIV. Right to make rent deposit under S. 61, B. T. Act, 


Under S. 61 The transferee may make a deposit of rent under S. (U 
B,T. Act. Act. The Act. does not make any provision as to how 

applications otlior than those in suits are to be made by or 
on behalf of parties in cases of rent deposit. Neither S. 115 
nor S. J88 a[)plies to eases of this description. That bein^’ so, 
the view that an application to deposit the rent need not be 
j)resented by the raiyat himself is a correct view of S. () I . A 
dej)Osit of rent, though not made by a tenant himself bui 
made on his behalf by a transferee of tlie hoIdin<^, is a valid ^ 
deposit ^ . 

Bohari v. Basarat — 25 Cal. 289. 



Tr. liioU a)uUr 0, 21 r. 100 (\ l\ C. W. 


Tlie |)iircliaser of the wliole or part of an oecMi|)aiiev 
lioIdiniL*’ not lraiisf(*ra})le by custom is a ropresontativo of 
jhe jiidi^ement-dobtor and is entitli‘d, under S. -17 C. P. (^, 
to object to the sale held in execution of a deci*(’e i'or rent 
obtained by a 16 Anna [)roprietor^ It follows that he is 
not entitled to maintain in'oceedin^s under (). H] r 1 00 
C. P. ('. to ho pul into jWHse,sstou. of the holdin<»‘ by virtn(‘ of 
his purchase from the recorded tenant (jud^nient-dohtor)." 

* A pureliaser of an ocen|)ancy holdiiii*’ at a sale lield in 
execution of a rent decree by a landlord, cannot obtain 
possession tliereof, by disposmsituj a oforif/agoe from tlie 
tenant who is in possession of the same, mnuunnly in 
enxidiou procmlinp-s'j niider 0. 21 r. 100 C. P. C. Siieh 
a |)erson is clearly in possession with a view to tlie 
realisation of money advanced to the mort!L»’aj^or (raiyat). 
From this point of view, his possession may be hostile 
to the mort^a^or, for he is entitled to continue in 
possession, notwithstandinnj^ the wish of tlie mort- 
^ai^or to the contrary. It is jilain that in a case of this 
d(\seriptiou tJe mortgtujee is reallii in possossion on. //.is o/rn 
account and not on accomit of tI/(\jnd(jmeHlxk^ within the 
mean in O' of 0. 21 r. 100 C.P.C. M)8, although such |)Os- 
session is derived from the judgment-debtor (mortgagor). 
The same conclusion is reached if we look at the matter from 
another point of view. Whether the holding is iransOx- 
able or nondransferahle, the mortgage creates a valid 
title in the mortgagee, ^ the possession of the mortgagee is 
that of an incimhrancer , and the purchaser must annul 
the ineumbrauee before he can terminate the possession of 
the mortgagee. From every jioint of view the purchaser 
is not entitled to oust the mortgagee summarily in the 
execution proceeding/'^ 


* Dayamayis ca 80 — 42 Cal. 172 F. B. 

" Vanchrafan v. Ram — 3 P.L.J. 579. 

^ Kedar Y. Saday — 19 C.L.J. 13. The distinction made in this case 
between the mortgagee of a iion-transferable and that of a transferable 
holding cannot now be maintained in view of the F. B, decision in 
DayamayVs case. 


Under 0. 21 
r 100 C.P.C. 



XFf. [iinH to refniiil of purchase-moue^ under 0 21 

It m a /'. €. ’OS. 


to i«‘- 
fuhd of pur- 
chaso inoiKiy. 


Right of 
suit cou- 
foj itMl hy 

cj\o. ’wa. 


Jf so bv 
Now d. 1’. C. 


Tlte <niesti();i whother the purcltnsor of Ji nontrans- 
fcrable ocoupiiiH*y hold i no- in oxt'cntion of a deenu; otlior 
than a dec fee for arrears of rent, who is deprived of the 
propin-iy by reason of the fact that the judj^inent-dehlor 
(raiyatj has no saleable interest therein, or, who is (jvit'lcd 
therefrom by the landlord under a paramount title to dial 
of the jnd^monl-debtor, is entitled to brino; a ^ulf /o rr- 
corer his pm'rhuse utoufii/ from fhe (Urrer-hi)l{loi\ seems to 
liavo ;L!^iven rise to a dilferonee of opinion amoiii^ tlie Jndoes 
of the llio'h Court. It aj>pears to have been held tliat tlit! 
old coufrrrml a sMviorji ilfj/if upon the purchaser 

wiiieh was sullieient to support a suit for the purpose-. 
As pointed out, however, by the Allahabad Ili^h Court 
in a recent ease”': — ‘‘the correspotidin;j,’ provision in the 
present (k)de,^ is fi-amed in very dilferent- terms. Under 
that Rule the purelniser^s rioht to refund only arises ndifiu 
fJw safe has been sef aside under the [u'ecedin;^ Uulo and 
the rif^ht eonferred is “to an order for rejiayment of his 
purchase-money a<yaii.st the ]>erson to whom it has been 
paid’^'b This implies that the order will be made as in- 
cidental to the proceediiiifs fnj which ih>‘ safe is set aside, ^I'he 
rule [irevious to that only c<mfers a rii^ht to make an appfi- 
cafion to the Court, that is, to the Coari of e.tteatiou. The 
(now) Code confers no right to bring a suit, either directly or 
conslnmtively. The ri^ht to brin^ a suit, thm-efore, must 
depend upon the further (jueslion whelher the litfe to pro- 
pert 1/ sofd ill cxeeuiiou of a decree is gnaranteed either by the 
Court or by the decree-holder. Under what wc term the iG^eneral 
law, ajiart from the statute, tliere is no warrant j of iiife 
at a (Jonrl safe.'^ The Privy Couneil in the case noted below“ 
points out: — “when property lias lieen so sold under a regular 
oxeeution, and the purchaser Ls afterwards evicted under 


‘ Act XIV of 1882, S. 315. 

’ AifKitfja V. (i(iJ<Hihar — 5 All. o77 ; V(tchaif(ip}>an v Narnijana — 1 1 
Mild. 289 : Guraludawa v Ganyatja~-22 lloui. 783 , (lam v R«?n- -37 
Cal. (37. 

^ Nnnn v, Bhagwan—'Si) All 114 (118). 

' New 0. P. C. 0 21 r 93. 

® Jrminii v Jatht — 22 C.W.N. 761, dissoutiiig from Rustomii v. 
Vinayak — 35 Boin. 29 and relying upon tlio Allahabad cases noted in 2 
above and rorvathi v (Govindasami — 39 Mad 803 (805). 

^ DorahvAhdul-~L,R.5 1.A,im, 



llEb'UI^D OF PtTRCHASK-MONEY UNDER 0.:3 1 R.O^ CM’.C. .*U9 


II title parauioinit to that of tlie jud^iriont-dohior, ho has no 
r.Mnedy aijjainst either the Sheriff or tin? jiuh^-mont-ereditor/^ 
'the position may ha seemed up in the words of the learned 
Judi>‘(‘S of tlie Matlra^ lliij^h (a)urt: — ‘"the d(‘eision of tlie Privy 
(’onneil seems to he ;in antiiority for tin? proposition tliat 
the i/n/tfinl }rarniuff/ iff iitlr in ro.s))eet of sale hy private 
eontract (unnioi 4e fwleiHhul to ( oiirt nalex except as far as 
siieh extension is justified hy the pro(*essual law in 
India/’ ‘ If that be the law — apart from any sued) 
slatulory ri^dit as that: which mij^dit have h(R*n eonfei'rrd hv 
I he (a)il(‘ of ’8 2 — then such a suit is now rncompetont in 
as much as the j)resent Cede, as alr(*ady stated, is different Iv 
exjU’csscHl and does not su])|)ort lh(‘ remedy hy suit. ddiis 
“view was very recently (;x pressed hy the Calcutta liii^h (^)urf.- 
A coiifrarf/ nrw has, however, heen taken in another r<‘Cent 
case of the C’alcutta Hie^h Couid,*’* following' a decision 
of the Monihay Mi^-h Couid/* and another of the Allahtihad 
llii^h (\)urt/’ which ar(‘ under the new (k P. (h These 
cases seem to establish that a suit of this nature does lie, 
and that the juirchaser in execution is not limited to 
inakiuij^ an application under the terms of o./2 1 r.th> (h P. C. 
h)8. 


Sinitlarif v. Vetiruhii'ardda -\7 M.'ul. 21?S. 
Jam UN V. --22 C. \V. X. 7 02. 

V'ifR^ 22 C. \V. N. 7<>» Too) note. 

RtiiifoHiii V. T'i navdk- - Bom. 20. 
Ma}i(t)nmn d v. Jai 2(5 All, r»29. 



S. LI. RIGHT OF GIFT. 


Right of (MU. 


ll|)on tlie principle laid down hy the recent F. H. 
decision ‘ it a|)j)oa.rs that tlic raiyat may make a raliti 
ffi/1. of a non-transforable ()ccu])ancy holding. As observod 
in an English case : — ‘^In order to render a voluntary 
settlement valid and effectual the settlor must have done 
everOhinjx, which, aeeordint^ to the nature of the property 
comj)risod in the settlement, is necessary to be done in 
order to transfer the property and render the settlement 
t)indlno; on him”.“ man may thus transfer his property 
without valuable consideration if he does such acts as 
amount in law to a (conveyance or assiij^nment of the 
proj)erty, and thus completely divests himself of tlic 
le»^'al ownership which rests in tlu* person who, by those acts, 
ac<|uires the pro[)ertv/^^ To make the above prineijile 
appllcabh‘ to the case of a^ift of a non-transferable oecupaney 
holding, it must be establislied that the nature of the prop(M’ly 
transferred in this case is such that no valid transfer thereof 
can l)e effected till the consent of the landlord is obtained, 
and the name of the transferee registered in his books. * Hut 
the detcision of the F. HA shows abundantly that in eases of 
transfers for value, title uiujuestionably ])asses from the 
transferor to the transferee, even though there is no recogni- 
tion by the landlord, and although the validity of the 
transfer is liable to be (piestioned by the landlord, who is no 
party to the traJisaction — in oMuu* words, a transfer of this 
description caniiot be impeached by the transferor, though 
the landlord may possibly refuse to recognise the transfer, ^ 
Further, in the case of a gift, although it may be revokoil 
as a contract may l)e cancelled, on the ground of fraud, 
mistake, coercion, undue inlluence, misrepresentation, or 
like reason,^ it cannot be revoked or rescinded merely on th.' 
ground of loant or failure of comideration. For, although in 
contracts for sale, mortgage, lease or exchange, there is 
pecuniary consideration, and in a gift there is no such 
consideration, the right of rescission is circumscribed by the 
same set of circumstances.'* And, as the F.B. decision shows, ^ 

Dayamayi v. Ananda — 42 Cal. 172=18 C. W. N. 971=20. C. L. J. 

.52 F.B. 

Milroy V. tord^4 DeG. P A J 264. Quoted in 4 below. 

liechards v. Delbridge—h. R. 18 E. Q. ll. Quoted in 4 below, 

Bcharilal v. Sindhuhala~27 C. L. J. 497 = 22 C. W. N. 210. 

Transfer of Property Act. IV. of 1882, S. 122, 123, 126. 
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if a transfer cannot be rescinded if it is for valuable considera- 
tion, the inference follows that it cannot be resciiuh'd merely 
bjf ’^eamn of leant or failure of conmleraiiou. The donor, Gift can’t be 
therefore, is not competent to revoke the gift after the by 

execution and registration of the document on the ground 
tliat the property transferred by way of gift constitutes a 
non-transferable accupancy holding.' 

So far as his heirs are concerned a gift should be Heirs of 
distinguished from a bequest. A bequest is revocable donor bound, 
up to the last moment of the life of the testator, and 
the very moment that the bequest will come into 
operation, if legal and valid, is the moment wlien the 
right of the heir will accrue by operation of law.*-^ The 
gift is not revocable and is binding as between the donor 
and the donee. It cannot eonseqnently be maintained that 
notwithstanding the execution and registration of the deed 
of gift, the property continues to form part of the estat(* of 
i he donor. The [iroperty ceases to be part of the estate of the 
donor, and there is thus no escape from the jiosition that the 
heirs did not succeed to it by right of inheritance. The 
heirs of the donor, therefore, cannot question the validly of 
the gift, nor can they revoke it after his death.' 

So far as the landlord is concerned, the principle laid Landlord 
down by the kMb regarding transfer for value apply equally when bound, 
to the case of gifts, and a gift is operative against him in 
those cases when a transfer for value is operative against him. 

Thus where the gift is of the entire holding, the landlord 
is ordinarily entitled to enter on the holding, but where the 
gift is of a only of the holding, the landlord is not 
ordinarily entitled to recover possession of the holding. 


' Beharilal v. 8ifidhubala-~27. C. L. J. 497-22 C. W. N. 210. 

- Amutya v. Tarini~~2l. C. L. J. 187-18 C. W. N. 1290-42 Cal. 334 
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S. 11 RIGHT TO SHARE IN LAND ACQUISITION 
COMPENSATION. 


Share ill land occiipaney raiyat is entitled to share in the eompensa* 

acquisition payable under the law when land comprised in his holding- 

oompensa acquired for public purposes, or liy local bodies or companies 
under the provisions of the Land Acquisition Act. He is a 
^^permi interedeiV' in the land within the meaning of 
S. 3 (Jj) of that Act, inasmuch as he presumably holds at 
benehcial rates, and can not be ejected by his Zemindav 
without compensation A Besides, the parties who usually, 
suffer mf)st from lands being taken for Government (and 
other) purposes are, no doubt, the raiyats with rights of 
occupancy. The actual occupier is, of course, turned out by 
the Government, and, if he is a raiyat with a right of oecu- 
pancy, he loses the benefit of that right, besides being driven 
possibly to find a holding and a home elsewhere. He would, 
therefore, generally speaking, be entitled to a larger portion 
of the compensation.' He is usually allowed a portion of 
the market value (of the land) as eompensatiou without 
reference to the question whether the occupancy right is 
tyamfenihle or not.^ 

Apportion- In apporUiHtinfj the amount of compeimdiou money 

raent thereof, it is said: — “The proper course 

would be to ascertain, y/Av/, what was the value of landlord’s 
interest, and, what was the value of tenant’s interest, 

and having found the money value, of these two interests, 
to apportion and divide aecordiugly. But, in this country, 
it is almost impossible to say what is tlie value of the interest 
i.e., the precise money value of the lessee’s interest on the 
one hand, and of the landlord’s interest on the other. So 
the (Courts have adopted a rough and ready way of settling 
Landlord the matter.”*' The Court must ascertain the amomit of rent 
entitled to payable to the landlord, and capitalise that rent at so many 
ed vahffo/^* P'^^chase, the number of years’ purchase depending on 
rent. the particular circumstances of each particular case. The 

landlord is, at the outset, entitled to that capitalised value. ^ 


Oadadhar v. Dhunpat--7 Oal. 585s=9 C. L. K:, 227. See also J2a/ti 
V. Kiimari — 3 C. W. N. 202 : Nmida v, Atniaram — 35 Cut 763. 
Amhika v. Aditya—Q C. W. N. 624*. 

Kfuitfer V. Kumar— 'd C. W. N. 202 (206). 

Shama v. Brakoda— 28 Cal. 146 (147) : Dinendrav. TUtiram — 30 Cal 
801 =»7 C. W. N. 870^:7 C.L.J. 284 J Dunne v. Noho-^il Cal. 144. 
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It is usual to capitalise the value of the rent presently pa 3 ^able 

by the occupancy raiyat at 20 i/earn* pit rchaiie^ The landlord 

is also entitled to the chance of eukancemenl ot: the then (2) Chance of 

existing rent and to have the value of the chance assessed and 

a money value put upon it.- the chance of hi^ rent being 

enhanced depends upon the provision of the law that the rent 

once en Sauced cannot be again enhaneod within iij years, and How 

that such enhancement cannot exceed more than 2 annas in 

the rupee, and in all cases, it must be fair and ecpii table. 

But any possidititg of future enhancement, after the expiry of 
the period during which the rent cannot be enhanced, or the 
determination of the lease, cannot be taken into consideration, lluiyata’ 
as it would be very hard to appreciate their money value, 

The tenant is entitled to the rest of the compensation 
money. A claim for abatement of rent may be made for 
land taken by (xovernment for public purpose. '' 


‘ Bhupati V. Secretary — 5 C.L.J. 

* Shama v Brakona—'ZH Cal. 140. 

Deendyfil V. Thukroo — G W R. (Act X) 24. 



S. RIGHT TO REDEEM MORTGAGE. 


Right to 

roduni. 

inortgfigG. 


Under the Transfer of Property Act ‘‘any person ownino 
an interest in or charge upon the i)roperty” mortgaged may 
redeem or institute a suit for redemption of, the mortgagetl 
property.* It has been held that a rait/ati interest is not such 
an interest. A raiyat, therefore, is not entitled to redeiMn 
the mortgage of liis superior interest, although the raiyat i 
lease was created after the date of the mortgage. Conse- 
quently, the purchaser of a raif/ati interest in the- 
mortgaged property is not entitled to redeem it.- 1 


' ActlVofl882, S. 0.1 (b). 

Oirish V. Juramoni — o C.W.N. xxiii. 



S. 14. EFFECT OF liAlYAT’S 1N80LVEN( Y. 


Ordinarily an occupancy lioldiiiij, if there is no custom Uaiyat’s 
under which such holdin«vs are saleable without the consent of 
the landlord, is exempted by the C. F. Code from liability to 
attachment and sale in execution of what is called a money 
decree, and it is perfectly open to the raiyat to raise the (fon- 
tention in the course of the execution proceedings, and he is 
entitled to a decision upon it. When, therefore, an oee\ipancy 
raiyat is adjuJieated insolvent under the provisions of the 
Provincial Insolvancy Act, his oeciipaimy holding cannot vest 
in the Court or the Receiver under its provisions and become 
divisible among his creditors. ^ He is, therefore, entitled to 
raise the objection that the Receiver may not sell it for the 
purpose of paying up his debts. The District Judge, therefore, 
cannot direct the sale of the holding at the risk of the 
purchaser, in such a case without deciding the point.- 


Act HI of 1907, S. 16. 

Arman v. Patkhira — 18 C. L. J. 5(4. 



S. 15. DEVOLUTION ON DEATH. 


Heritability 
of right. 


Heir can’t 
partially 
accept or 
renonnco. 


Liability 
his for rent. 


Entitled to 
hold land* 


Default of 
heir. 


The ri^'ht of occupancy is heritahle according to tlie 
ordinary rules of inheritance to which the raiyat is subject — 
Hindu or Mahoinedan or any other personal law. as the case 
may be. This is clearly laid down in the Bengal Tenancy 
Act/ which thus removes nil doubts regarding the herita- 
bility of occupancy holdings, which were expressed by tlie 
courts under tlie old law.- Now an occupancy right is 
declared to he heritable, whether it is tramferahle or vof/i 
to any cuHtom to the contrary’^, the onus of proving 
which must be on the person alleging that it is not heritable.’* 

There cannot be a partial acceptance or renunciation of an 
inheritance^ nor can one of several heirs accept a part only 
of the inheritance to the prejudice of the other heirs and of the 
creditors of the deceased. An acceptance in })art has the effect 
of the acceptance of the whole, and carries with it the same 
liability. If a person accepts the inheritance in whole or in 
part, he is bound to discharge the liabilities which attach to 
the late tenant from whom he inherits, unless he can prove 
that he has since made a formal surrender of the holding to 
the landlord."^ Under the present Act it has been held that, 
''ill as much as the heirs of a raiyat, who may have dieil 
intestate, having rights of occupancy, succeed to the holding, 
and in as much as the raiyat is bound to pay rent unless he 
surrenders in the manner prescribed by S. 86, the heirs are 
liable to pay the rent, whether they hold the land or not. The 
Zemindar would not be at liberty to occupy the lands of such 
a tenant, unless he has obtained from the heirs something 
amounting to actual surrender, and unless he has himself 
proceeded in the manner prescribed by S. 87, B.T. Act"’ 
and is, therefore, only entitled to rent from the heirs until 
they surrender. 

When the occupancy raiyat dies without leaving any heir 
and the crown becomes the uUimus hms, his occupancy 
right becomes extinguished.'^ Thus, the crown does not 


» Act VIII of 1885, S. 26. 

^ Awaii(?a V. Hart — 27 Cal. 545 4 C.W.N. 608: Ajmihya v. 
W.R. 628; Jati v Mangul-S W.R. 60. 

Finacan© & Amir All’s B.T. Act, Ist E6,, 161. 

* Moium V. Bhouddin — 5 C.W.N, 190 

• Peari v. Kumaris — 19 Cal. 790, 

» Act YII of 1886, S 20. 
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acquire the occupancy riq^lit and cannot claim to have posses- No escheat to 
sion of the land as the ultimate heir of the deceased holder of Crown, 
the rij^ht of occupancy. * Hut, in default of heir, the ri^ht r, . version t 
is extinguished, and the hohling then reverh to the land-lord^^ landlord, 
who is then entitled to possession and to settle the lands 
witli other raiyats/' 

When the immediate landlord, sole or co-sharer, of an Effect when 
occupancy raiyat comes into possession of his holding by succes- 
sion and ‘'the entire interest of the landlord and the raiyat 
in the holding becomes united in the same person’^ tlie 
oecupanej/ rig fit /jecomes merged in the superior right of the 
landlord and is eu'tiugim/ied; and, where he is a co-sharer 
landlord, “he shall have no right to hold the land as a tenant, 
biit shall hold It as a landlord^ though he shall have to pay to 
the other co-sharer rent in proportion to their shares. “And 
in either case the acquisition shall not prejudicially alfect the 
rights ot* any third person. This will be explained in 
detail when dealing witli the effect of purchase by the land- 
lord and also tiie extinction of the right by merger. 

When the tenant dies without heirs all his interest in 
tlic holding also ceases and becomes extinct and with it the 
security of the mortgage executed by him. The class of cases 
already referred to where the interests of the landlord and the 
tenant in the holding become united by siicession or other 
devolution in a representative capacity is wholly distinct 
from the class of eases where the landlord re-enters a vacant 
holding {i,e, on its abandonment by the raiyat) by virtue of 
his original proprietary right, and not as the representative 
of the tenant. In such a case, he does not represent the 
mortgagor tenant in any way and there is no privity of 
contract between him and the mortgagee.'* 

Therefore heirs of a deceased tenant, dying intestate, 
having rights of occuj)ancy, are entitled to hold on until they 
have expressly or in a manner from which a surrender may be lord, 
presumed, as is stated in S. 86, relieved themselves from such 
liability, and unless they have surrendered or done something 
from which a surrender in the terms of S. 86 can be presumed, 
they are liable for rent.® This is at variance with the view 
Uken by the Allahabad High Court, according to which the 


Sarada Mitra’s 'Laud Law of Bengal, 298*299 

* ilakiaheBi v PuUn — 8 0.L.J. 324=13 C.W.N. 12 
® Jateeram v Mangloo — 8 W.R. 60 

* Act VII of 1886, S 22 

* Mukiakeshi v, Vulin—S 0,L.J. = 324=13 C.W.N. 12. 

* Pear* V. amarw— 19 Cal. 790, 
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person on whom the right of occupancy devolves, is not bouna 
to accept the tenancy and that it is only an occupancy raiyat 
in possession who has accepted the occupancy holding that is 
liable to be sued for arrears of rent which accrued during tlni 
lifetime of the person from whom the right of occupancy has 
devolved upon himJ 

Effect of rent The heirs of an occupancy raiyat recorded in the landlord’y 
against some entitled to claim recognition from the landlortb 

of heirs. and, if the latter, ignoring them, brings a suit for arrears of 
rent, and, in execution of a decree obtained thereby, sell the 
holding, the right of the former is not affected.^ They are 
also entitled in ease of tlic landlord ignoring them to main- 
lain a suit fur the purpose.^ When the landlord brings a 
suit against some of them, the others have to be added as ' 
f)arties. 

II often happens that the landlord, being ignorant as to 
who tlie heirs of an occupanej^ raiyat are, brings suit for 
recovery of rent against some of several heirs and the question 
arises as to whether the decrees obtained in such suits are 
what are called re}it decrees. Where the whole body of heirs 
by their acquiscence allowed one of them to represent all, or 
when only one got his name registered in the landlord sherisla 
and the others did not, a decree obtained by the landlord 
against one of the several heirs of the occupancy raiyat should 
be regarded as rent decrees. But where the landlord being 
aware as to who the heirs are brings a suit against one or some 
of his several heirs, the decree should be considered as a 
money decree.^ 

’ Lelchraj v. Wij — 14 All. 381. 

- Ananda v. Hari-~2^ Cal. 5*15-4 O.W.N. 608. 

’ Baoli V. ilamijaddin — 12 G.L.J, 267. 

* Krishna v. Kali— 22 C. W. N. 289 in which all previous authorities 
reviewed. 



S. 16 DEVISE BY WILL. 


The Bengal Tenancy Act does not contain any provision 
exj)ress!y af)[)licable to the subject. From 8. 26, which regula- 
t(‘s the devolution oF occupancy right when a raiyat dies 
intestate, it cannot be argued that the Legislature has 
therein, by implication, irulicated that a raiyat is competent 
to make (esfameulart/ (li.yxisifion of his occupancy right ; l‘or 
to do so is to contravene the elementary rule of construction 
ilvat right cannot bj conferred by mere implication from the 
language used in a statute ; there must be a clear and 
unequivocal enactment. ^ On the other liand, the ])rovisions 
made in the Act authorising a tenure-holder and a rayat 
holding at fixed rates, to dispose of their hohlings by will 
and the absence of a like provision in case of the occupancy Subject to 
raiyat implies a contrary intention. It is, however, stated 
in the Act that nothing in any contract between a 
landlord and tenant after the passing of the Act shall 
take away the right of a raiyat to heriumthe his holding, 
iti cur or dance wU/t local nsaejed^'^ It is clear from this 


that the right of an occupancy raiyat to devise his holding 
by will is intended to be regnlalcd hg local asage. Thus, 
ordinarily the right of occupancy is not capable of being 
l)e((ueathed by will, but local usage may give the raiyat 
I the power to do so. Therefore, exceid under a local usage, a 
raiyat is not competent to make a testamentary disposi- 
tion of a non-transferable occupancy holding.'^ What 
is a local mage has already been considered when dealing 
wit!) the transfer of occupancy right. When there is no 
such usage but a will is made, the question arises how 
far the heirs of the raiifat are hound, by the same, or, in 
other words, in the ease of a testamentary devise is there 
any estoppe as between the testatcr and the intended 
legatee or the executor? As pointed out by Muokerjee J. 
in a very recent case : — In the ease of a transfer inter viros 
with or without consideration, there is an estoppel in favour 
of the transferee as against the transferor and that estoppel 
is binding upon the heir of the transferor. In the case of a 
testamentary devise * * * It cannot be disputed that it is 


* Ainulya y. Tarini — 18 C.W.K. 1290 — 21 C.L.J. 187. 

“ Act VITI of 1885 S. 178 (3) (d). 

® Amulyaw Tanni-~18 C.W.N. 1290=21 C.L.J, 187: Kuuja v, 
Umesh--lS C.W.N. 1294. 

4 * 
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open to the testator, up to the very last 'noment of his lilV, i 
to change his mind and to revoke tlie disposition made !)y 1 
him. His testament does not come into operation till the 
moment after his death. Consequently, as between tho 
testator, on the one hand, and the legatee or the executor 
on the other, there is no room for any possible applica- 
tion of the doctrine ot estoppel * * * * Consequent!) , 
so far as the heir-at-law is concerned, he cannot be 
deemed bound by any derivative estoppel traceable to an 
estoppel which bound his ancestor. If he is to be bound 
by any estoppel it must be an indepeiulent estoppel against 
him, but * * no intelligible prineiple ol justice, equity 
and good conscience can be suggested upon which any 
such independent estop))el can be rea-sonahly founded. The 
truth is that the te.stament, if it takes effect, comes into 
operation immediately after the death of the testator ; 
at the same moment, precisely, tlie statutory right, of in- 
heritance comes into operation, and there is no reason why 
an estoppel should be applied against the heir-at-law so 
as to deprive him of what he is entitled to take under the 
statute. * * * In the ease of a testamentary devise of 
an entire non-transfevable oceupancy holding the heir-at-law 
is, therefore, not debarred by the doctrine of estoppel from 
questioning its validity. 

The F. B. in DaynwayiK^ case did not lay down any 
prineiple contrary to what is stated. The validity or against 
the raiyat of a tranrfer of the whole or a ()art of an occupancy 
holding made voluntarily depends upon the principle of 
estoppel, and tliat of a transfer made involnniarily upon the 
principle of acquiescense and waiver. No such principles are 
applicable to the case of a testamentary disposition. That| 
being so, the grounds upon which a testamentary disposition 
of an entire holding is invalid would apply equally to such 
a disposition of a part of the holding. It is true that the 
F. B. laid down that in case of a tramsfer of a pari of a 
holding the landlord is not ordinarily entitled to re-enter. 
But the considerations upon which the right of the landlord 
as against a tramferee of a part of a holding have to be 
determined, have no bearing upon the question.'^ 


‘ Amulyav. Tarini — 18 C.W.N. 1290-21 C-LJ. 187 dissenting 
from Baridds v. Uday-12 C.W N. 1086- = 8 C.L.J. 261. 

» Umesh V. Joy-22 C, W. N, 474. 



s. 17 CONTRACTS OUT OF STATUS. 

Such are the rights and privileges which the Legis- 
lature has conferred on the raiyat witli a right of occu- 
pancy. From what has already been stated it is clear that 
his riglits were original If based on occupation and regu- 
lated bij custoni. He simply occupies the land, as his fore- 
fathers have occupied it before him, siihjeot to the obser- 
vance of certain conditions, the general character of which 
is approximately known and understood, though they have 
never been reduced to a definite written form. There are 
certain general rights, which all know very well that the 
raiyat would not give up except under pressure of absolute 
necessity — >rights which are essential to his status. These 
rights are not based on contracty and the whole notion of 
their being capable of regulation by contract is unfamiliar 
to him.^ 

But the Permanent Settlement, which conferred on 
the zemindars absolute proprietary right in their zemindaries, 
also permitted them freely to enter into coutraets with their 
raiyats on any terms best conducive to their interest. Thus, 
the Regulations did not restrict in any way the right of 
contract as between the landlord and the raiyat. As observed 
by Trevor J. in the Great Rent Case : — ^The Khudkasht 
raiyats, though they w^ere entitled to pattas at the pargana 

by the laws of 1793 and following year.^, and though 
under S 0 of Regulation IV of 1713 the courts were, in case of 
disputes, to determine the rate of tlie patta according to 
those rates, still under the operation of the laws above cited, 
raiyats might, if they pleased, b{7id theanselves by specif c 
engagements irrespective of those rates ; and, of course, having 
done so voluntarily they ’would be held strictly to the terms 
of their engagements.^^*'^ And as pointed out by Campbell 
J. in the same case : — ^‘if, in a'possible case, written contract 
inmisistent with the customary rates and holding under 
that contract be proved, effect must be given to the contract, 
except so far as it is varied by the strict interpretation of 
the provisions of Act X of 1859^h And the Rent Acts of 
1859 and 1369 provided that a landlord could prevent the 
acquisition of occupancy right, by the raiyat, when there 
was express stipulation to this effect in any wTitten 
contract.^ 

Ilbert, Debato in Oouacil on B. T. Bill. 

B. L. R, Sup. F. B, 202*3 W. 11. (Act X) 29. 

Act X 1859, S. 7»Act VllI of 1869 B. 0. S, 7. 


Rights of 
raijat based 
on custom 
not contract. 


Freedom of 
contract 
allowed by 
Regulations. 



332 ixcident?5 of occuPAXcy juohts 

In-equality But ignorance, |)Overty, fear of oppression, absence 

of position indejjencleui advice are the eharaeterestics of the poor 
la^^ordand peasaiitiy of Bengal, while ‘'such is the power of the 

raiyat. zemindars, so numerous and effective are the means pos^ 

sessed by most of them fur inducing the raiyats to accept 
agreements, which, if history, custom, and experiences be 
regarded, are wrongful,^^^ that to uphold them would be 
contrary to good policy. We all know the theory on vvliieh 
the ordinary law of contract is based. It presup])o.sos 
equalities tjefween the parties to the contract, full knowledge 
and appreciation hy each party of ihe nature of the rig hh 
to which he is entitled, and a deliberate inien'ion on cither 
side to modify those rights in a particular manner. But, 
the circumstances which lead u[) to the execution of a 
Exercise Kabuliat by an occupaney raiyat, are of a very different 

of undue character, and, if we fitid that he has lixed his signature or 

landlm-d^ mark to a Kahiiliat purporting to give away riglits wliicli 

are essential to his status, we may feel morally certain that 
the signature has been obtained under circumstances which 
are described in the Indian Contract as constituting undue 
influ nee. In fact, whilst the elements of an ordinary legal 
contract are offered on the one hand, and accepted on the 
other, the characteristic eleinents of the transaction which 
results in the execution of such Katjuliats as those, are 
pressure one the one side and submission on the other. 

Freedom of The Bengal Tenancy Act, therefore, has v ery wisely 
tTkeu^aw' ^ raiyat the so-called /yw/r>w (f eonlrarl 

by b! ir^Act, ''^^dch he so long enjoyed to his detriment, and lias pi evented ^ 
him from contracting himself out of the rights which are 
essential to his status. The restrictions to contract are 
divided into three classes: the first referring to all con- 
tracts past or future; the second, to (juite recent contracts ; 
Three classes future contracts only. In the flrst class 

of contracts are placed only those contracts which bar in perpetuity the 
provided for. accrual of oecupancy rights, or destroy oeeupancy , rights 
already in existence, or allow ejectment without process of 
law, or prohibit improvements. The second class deals with 
contracts, purporting to bar the accrual of occupancy rights 
during a particular tenancy, and, in this class it was decided 
not to go beyond the date on which the Bent Commissions 
Report and Bill were published by Government i, e. 15th 
July, 1880. It may fairly be said that any contracts made 
subsequent to that date, have been made in order to defeat 


Government of India’s Despatch to Secretary of State, 
llbert, Debate in Council on B. T. Bill. 
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impending legislation, and they should not be given effect 
to. In the tUfd class which only restiicts future contracts, 
the general statement has been simply put in the legal form 
that neither the accrual of the occupancy right nor the en- 
joyment of the more important incidents attached to that 
right, shall hereafter be defeated by stipulations in the lease. 
They relate to right to nne the laud, to surrender his hold- 
ing, to transfer or hequeatk it in rceordance with local 
usage, (o sub-lei ^ to reduction of rent y or comnmtation there- 
of, or as to interest ])ayable on arrears of rent. Such con- 
ditions in leases by which the occupancy raiyat is prevented 
from enjoying these privileges conferred by the Act are 
declared to be void.^ 

Leases relating to ivaste lands are, however, excepted 
from these restrictions. They are left wholly to contract, 
except that nothing in the lease shall operate so as to des- 
troy an occupancy right which has grown up during the 
lease. And, if the waste land has been reclaimed by the 
landlord himself and then leased out, the raiyat will ac- 
(piire no occupancy right in it for the lirst thirty years of 
such leasing out, if stipulation to that effect is made in 
contract. These restrictions are meant to encourage re- 
clamation by landlords. ^ 

Act VI II of 1885, 8. 178. 
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CHAFTEft V. 


HOW THE RIGHT MAY BE LOST OR 
EXTINGUISHED. 

Extinction of It now remains for us to consider how may the occu- 
pancy rijjht be extinguished. Under the Rent Acts of 
1859 and 18()9 tlie ri^ht of an occupancy raiyat could be 
determined for non-patjmeni of rent, for breach of any condi- 
lion in the contract of lease, express or implied — sometimes 
by the denial if landloiuVfi by surrender, abandon' 

vienl, transfer, escheat, by compuhory acrjuuitmi for pub- 
lic purposes, by merger, and by submersion of the holding. 
This is also the ease under the ]>vesent law. I have already 
dwelt upon these in other jdaces. It remains for me to 
consider the ease of extinction of occupancy right by 
merger. 

Doctrine of Merger. 

Doctrine of doctrine of merger is based on the maxim of 

merger. law : — ^ Nemo poled esse tenens ei dominm^ — a person cannot 
be, at tlic same time, both lanalord and tenant of the same 
premises. ‘Mt may be laid down as a general rule that, 
whenever the particular edatc and that immediately in 
reversion become, by some act or event, subsequent to the 
creation of the jjartieular estate, for the first time, vested in 
one person in the same right, their separate existence will 
cease, and a merger will take place.” Idius, when a person 
holds a term of years, the union of the term with the im- 
mediate reversion, both being vested, at the same Unie, in one 
person, in the same right, determines the lease by merger. 
In such a case, the reversion merges or drowns the term.^ 

Itsapplica- Whether the doctrine of merger applies to lands in the 
iion to mxxnArn. muff asil in this country is a matter of doubt. ^ But the 
sail. analogous doctrine has been enacted in the Transfer of 

Property Act, which applies to nmi-agriculiural tenancies, 
UnderT. ?, which a lease of immovable property determines in 
case the interests of the lessor and the lesse in the whole 

^ Wood-falls’ Ldndlord and Tenant, 326 j quoted in Finucane and 
Amir All’s B.T. Act, 1st Ed., 129, 

• See TTomesli v Ttajnaroin — 10 W. E. 16 ; Bustm v. AtHnson— 
11 W. R, 485. Thomas v. Panchanan— 25 W. R. 603 ; Jihanti v. QoJcool^ 
19 Oal. 760 : But See Praeanna v. Jagfaf—30,L.R. 159. 
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of the property become vested at the same time in one 
person in the same right.* 

As regards agricuflurai tenancies, the principle that Uwler old 
when the interests of the lessor and lessee of immovable 
jjroperty vest in one and the same person by operation 
of law or by voluntary transfer, the subordinate right 
becomes mtuged in the superior right, was enunciated 
in a number of ridings previous to the passing of the 
Bengal Tenancy Act,^ though the contrary was also laid 
down some other cases. ^ 

The B.T. Act of 1885 laid down the same principle in tJnder B.T. 
the following words : — When the immediate landlord of an 
occupancy holding is a proprietor or a j)ermanent tenure- 
holder, and the entire iniereHs of the lamllord and the roit/at 
i'l the holding become united in the same person hy 
succession or otherwise^^* [wliieh means ways other than 
transfer, or succession but similar to them,'''" and does not 
include surrender^^ nor reversion to or vesting of the interest 
in the landlord on the death of the occnpancy raiyat 
without heirs] ^ or if the occupancy right in land is trans- 
ferred^ to a person jointly interested in the land as pro- 
prietor or permanent tenure-holder^^"’ — then, in either of 
these cases — ^^the ocenpancy right shall cease toexisty'^ 

Effect of acfinisition of occupruey right by landlord. 

Thus when a sole or \vxteen annns^ landlord aiMpiires a Aoipiisition 
right of occupancy in the ways stated above, he ceases to have 
the occupancy right altogether. Even a [knami pinchase landlord, 
by the proprietor, in the name of a tliird person, of an 
occupancy raiyat’s land, determines the raiyat's interest,* 


^Aot IV of 1882, 111 (d),See ako Promotha v. Ka/i~-28 0al. 744. Sintja 
V. Vandtt— 32 Cal. 312. 

v, Fait-patriclc- \ l W. It. 206 ; Heed v. Sreehissen — 15 W. 11 
430; Balchand v. Lathu—2^ W. 11. 387 ; v. »SVda no —10 Cal. 45= 12. 
C. L. R. 559. Radha v R(ikhal—12 Cal 82. 

^Umesh v. Roy--10 W, R. 15: Rui<ton v. W. E. 485 : 
Savi V, Panchanan — 25 W. R. 603. 

♦Act Vlllof 1885, S. 22(1) 

’^Mukta V, PwZm-13 C. W.N. 12=8 0. L. J. 324. 

^Badan v. R^jeiwari — 2 C. L. J. 670 . Nil v. Qhafu — 4 C. W. N. 667. 

’ S. 22 (2) speaks of transfer but not of “suocmton or otherwise" 
as 01. (1). Blit this may be due to inadvertence or hurried drafting" — 
Amir Ali <fe Finucane’s B. T. Act, 2nd Ed., 146 Fn. 2. But unfortunate- 
ly when the Act was amended this is not corrected probably owing 
to over-sight. 

» Act VIII of 1886, S. 22 (2), 

• Ibid both (1) and (2). 

Radha y.Bakhal—lZCsX 82, 
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and with it the right of occupancy. Similarly, if the 
owner of fnidional sliare of an entire estate acquires an 
occupancy holding, then, so far as he is concerned, the 
right of occnpanci/ diall ceme to exid.^ In other words^ 
in such eases the right of occupancy becomes merged in 
the superior right of the landlord and ipso faeto extiiu 
guishod and disappears altogether. And where certain 
co-sharer zemindars, who were in seperate possession of the 
separate portions of lands comprised in the zemindary, 
purchased raiyati holdings and were in separate possession 
of them, h(dd that there was no relationship of landlord 
and tenant. - 

There must be the nnlon of the enti e interests of thu 
landlord and the raiyat'* in one and the same person. 
This will be the re.sult whether the landlord acquires the 
raiyafs interest or the raiyat the landlord's. Thus, if the 
raiyat acquires only a fractional share of the landlord's or 
the intermediate tenure-holder^s interest, he would not 
lose his right of occupancy.'^ If, however, he acquires the 
^16 annas ^ interests of his landlord his occupancy right 
ceases to exist.® A distinction is thus made between the 
case of a co-sharer landlord acquiring the raiyat^s interest 
and a raiyat acquiring a fractional share of the landlord’s 
or intermediate holder’s interest. If the owner of only a 
fractional share of an estate acquires an occupancy holding 
then so far as he is concerned, the occupancy right ^‘ceases 
to exist.”® 

In construing (2), which deals with the acquisi- 
tion of occupancy right by a co-sharer landlord, a Full Bench 
of the High Court pointed out : — ^Mt is not said, and the 
sub-section cannot be understood to mean, that the hold- 
ing shall cease to exist, but that the occupancy right shall 
cease to exist, and there is nothing in the sub-section 
inconsistent with the continmnee of the holding divested of 
the right of occupancy which attached to it,”® “The effect 
of the purchase of an entire occupancy holding by the 
landlords is not necessarily to put an end to the holding, 
but to divest it in their hands of the right of oceupaney, 

^ Finucane and Amir AlPa B. T. Act, I, Ed., 131, 

* Gobinda v. Sreenath — 3 0. L. J 141. 

• Act VIII of 1886, S 22 (1). 

* Ibidy Explanaiiony see also Qoor v Jeo. — 16 Cal 127 ; 

Jtirdhie v. Samt^h. R. 6 I. A. 164 » 3 O.L.R. 10. 

• Finucane and Amir Ali’s B.T. Act, 2ud Ed., 146—156. 

® JawadulVy Raw -24 Cal. 143F,B.«1 C. W. N. 106, followed in 
Miajan v. — 24 Cal 531 affirmed by Full Bench in Raw v Kachu^ 

I G.L J. F.B.-9 C. W. N. 249=32 Cal. 386; lal v Jamr=xlB O.W.N. 
$13. 
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if any, which attached to it.”^ Tlie effect of this decision 
was that if a (co-sharer) landlord acquired a holdinj^ to which 
a right of oeeiipancy was attached, the rlfjht ctami io exist 
(jiii nif( (he holilixg ; in other words, tlie holdlnij continued 
in existence divested of the occupancif riijht. Thus, in 
ies[)ecl of the purchase of an occupancy holding by a 
co-shaver landlord, it was settled law under the old B. T. 

Act that non-occupancij riijht ivouhl be kept alive by the 
co-sharer landlord j)urchaser-. It would seem, therefore 
that if he were to transfer it to somebody else he would 
have a valid title theie-in, and might acquire a right of 
occupanc}" in the land under the provisions of the law. 

But if the purchase was made on behaif of all tlie land- 
lords, tlie wliole tenancy was merged (under tlie old 
section as it stood before the amendment in 1908). And 
even wlun'e they subsequently gave a sublease in respect 
of the holding to anothor tenant, the whole tenancy being 
already brought to a termination, they could not be heard 
to say that tlie non-occupaney right still subsisted. - 

Thu.s, although by tlie operation of the section the 
occupancy right ceased to exist, there might be a good 
transfer of the holding. 

But, as exjilained in a subsequent case : — read in Distinction 
connection with the other sections of the Act, must be 
taken to refer to occupancy holdings, which are of a ^ 

transfer able character. And although under its jirovisions an trangferablo 
occupancy right may bo severable, it is se rear able onhf in the hoLiinp. 
cases to which it applies and cannot be made severable 
in all cases. Apart from any special provision of law such 
as is contained in it and is applicable only to the cases 
referred to in it, it does not seem possible on any principle 
to hold tliat in the case of a nondnnmsferable occiqianey 
holding, the holding can be sold without the right of oc- 
ciqiancy so as to give the transferee a riglit to retain posses- Morper when 
Sion of tt (as against his other co-sharers). does not make transferable 

a non-transferable occupancy holding transferable when the 
purchaser happens to be one of the proprietors that is to 


‘ Miajnn v Mianat — 24 Cal 521 ; see also Sitanath v Velaram — 21 
C.L.J. 869' 

® Rajnram v Mianti — 34 Ind Cas. 75 (Pat) distinguishing Miajan 
V Minnaf.~~24t Cal 521, following Rum r Mahmed — 3 C. W. K 62. 

^ Girish V Kedar — 27 Cal 473 = 4 0. W. N. 569 : Dilbar v IJosaein — 
26 Cal 583 : Ramrup v Manners —4 C. L. J. 209, doubted in Udoy v Hari — 
13 C. W. N. 937, but affirmed by F. B. in Ram iCttc/ui— 32 Cal 386* 
1 C. L. J. 1—9 0. W. N. 249, also another F. B. in Lakhan v Joinnih — 34 
Cal 576*5 C. L. J. 457, and also recently by another F. B. in Dayamoyi r 
Ananda~lB 0. W. N. 971 *20 C. L. J. 52*42 Cal 172 

43 
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say, a co-sharer landlord. A eo-sbarer landlord who pur- 
chases a non-transferable occupancy holdino*, is a purcbasor 
without the landlord's consent, usinj^r tiie term landlord in 
its proper si«;nitication of the w//o^e hody ot* landlords’’ ^ 
He is, therefore, in no better position than a third party 
purchasing such a holding. 

But, ill a case where the purchaser is a iG-aiinas land- 
lord, there appears to be no reason for distinguishing be- 
tween a transferable and a non-transferable occu|)ancy hold- 
ing", for he himself being the purchaser he is })resumed to 
have given his own consent to the transfer in his favour. 

There can be little doubt that when a co-sliarer landlord 
acquires a non-ira^iHferald.f^ occupancy holding there is still 
extinction liy of the right of occupancy wliich at- 

tached to it. For, being himself a landlord, lie cannot have 
the right of occupancy in the holding purchased by him. 

When a co-s!iarer landlord purchases the interest of an 
occupancy raiyat, the question arises whether he is en- 
titled to rtdain ex(dmire k/im poammn of the land or bound 
to deliver /c/w/ possession of it to his other co-sharers. W e 
have already seen that apart from S. ii{i) of tlie B.T. Avd:, it 
does not seem [lossiblo on any principle to hold that in tlie 
case of a non-transferable occupancy holding, the holding, 
can be transferred without the oecuj)aney right, so a.s to give 
the transferee a right to retain ])Osscssion of it ; an<l the 
original S. 22 did not make a non-transferable holding trans- 
ferable when the purchaser happen^- to be one of the ))ro- 
prietors''^. On the jirinciple stated above, which has not been 
overruled by any decision of a Full Bench ^ where such a 
holding is transferred to one of the co-proprietors, the 
transferee co-proprietor must be treated as ai purchaser 
without the laud kmVs consent, using the term landlord in its 
proper signification of the whole hody of In/ndlords, and is 
in no bett(‘r position than a third party, and tiio holding, on 
its transfer, must be treated as having been abandoned by 
the raiyat. \¥hen, therefore, the transferee co-proprietor 
comes into occupation of it after the transfer, he is in occupa- 
tion of it without any title. The other co-proprietors are, 
therefore, entitled to recover khas possession of the holding 
jointly with him, to the extent of their shares^. Thus, a 


* Hara v Umesh-^l 1 0. L. J. 20. 

^ Ram V iCac/n/— 32 Cal 386 F. C. h. J. 1=9C. W, N, 249 

Judgment of referring judges : Lai v Mnhorned— lS C. W. N, 913 Ver 
Jenkins C.J. and Mookherji J. 

* Oirish v Kedar—2'7 Cal 473. 

* Balima v Enatfilla--16 Ind Cas 524. 
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non-transl'erable o(3cupau(;y holdins; cannot be sold to a oc- 
sliartM’ latiillord so as bo i^ive the transferee a iM^lit to retain 
(exclusive) |)ossession of In the case of a transfer- 

aole hoMinij^ however (to which alone S ill B.T. Act 
applies) a Full Beiieli of the Hit^h Court, after a con- 
sideration of all the eases on the subject, has laid 
down that the result of the |)urchase by a co-sharer 
landlord of the occupancy holdint^ of a tenant is ///f 
e tinclmi of (he lemmaj right altogether but of his occupancy 
right in the holding, lie is, therefore, entitled to liold the 
land and to retain exehiHire k/iaa possession of it, in 0[)posi- 
tioM to his other co-.sharers, and they are not entitled to 
Joint possession with him‘^. 

' The acquisition of an occupancy right by a proprietor 
did not, however, affect the right of his other co-sharers to 
receive their shares of rent of the tenancy^, as there was no 
law in tliis country to prevent one of several co-proprietors 
holding the status of a tenant under the other co-proprietors 
of land whicii a[)pertaiued to their common estate'*. A 
eo-siiarer hindlord, therefore, ac({uirin.g the right of a raiyat, 
could hold the land as a raiyat if not to himself, certainly 
to the other co-sharers^ and his other co-sharers were not 
entitled to joint khas possession with him.'* Thus, in respect 
of the purchase of an occupancy holding by a co-sharer 
landlord, it was settled law that under the old Tenancy Act 
the Mon-oecupancy right would be kept alive by the co-sharer 
landlord purchaser''' . 

The effect of the decisions just discussed was to lay 
down ‘Si rule of law wliifdi was opposed to the policy of the 
authors of the I3engal Tenancy Act viz. to discourage the 
acquisition of occu|)ancy holdings by the landlords^’*'. As 
|)ointed out by Rarnpini and Mitra JJ : — according to 
tlmterrnsof S (2) and the intention of the Legislature which 
framed the IT '1'. Act, an occnpamcy right ])urchase(l by a 


^ Lakhi v Balahkadra — 10 C. L. J. 100 : Dijoy v Hkosimnkhi — 12 lud 
O-is 07 : Halima v '~-l5 fiid Oas 524; Kanchan v Kamula — 21 

C. L. J. 441. 

^ U'lm V Kachu-:]2 Cal m F. B.- 1 0. L. J. 11 -0 0. W. N. 247 ; sea 
Bijoy V Soshimukhi —-VZ lud Caa 67. 

’ ^itanath r. P alar am — 21 Cal. 860. 

* Jawrulal Uuq^i case -24 Cal. 143 F. B,- 1 0. W. N. 106 & F. B. 
rulingin Ram v. Kacku--l. C. L, J. 1. F, B.-=9 C. W. N. 249==32 Cal. 386. 

' ® Raja V Jhtinti — 34 liid cai3 75 (Pat) distinguishing Miajan r. 
ifnncif — 24 Cal. 521 following Ravi v. Mahamad. — 3 C. W. N. 62. 

® Notes on the Clauses of B, T. (Amondment) Bill 1906, 
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co-sharer ’ landlord, who was joint proprietor or a joint 
permanent tenure-holder, ceased to exist, and no tenancy or 
any other right remained by virtue of which the jvrrclaser 
could obtain khas possession of the land as a tenant. The 
reasons for this conclusion are: — (/) that to hold otherwise 
is to introduce a new class of teiiants not contemplated by 
the Act (see S 4) ; (n) that to lay down the contrary is to 
frustrate the object of the introduction into the Act of S 22, 
which was to discourage the purchase by the landlords of 
their tenants^ rights or to prevent them from eyicroachiruj upon 
the raiyati Imd of the province and (umverting it into nij jole 
land) [Hi) that the words in shall cease id occur 

also in S22 (1) and so, if, in the eircumstanees referred to, the 
tenancy is not to cease to exist, but to continue divested 
only of the occupancy right, then under S22 (l)a. (sole) land- 
lord may purchase an occu).>aiicy holding, and beeonie his 
own tenant, which would seem to be opposed to the funda- 
mental principles which underlie the law of landlord and 
tenant in all countries ; and (//’) that if the Legislature had 
intended to lay down any such rule as has been laid down 
in the above cited rulings, it would surely have conveyed 
its meaning not by implication but by means of clear and 
unambiguous language^^ and they referred the following 
question to a Full Bench : Were the eases, (already 

cited) so far as they lay down that when occujiaiicy right is 
purchased by a sole or joint proprietor or permanent tenure- 
holder only the occupancy rujli t ceases to exist but the ten mcy 
remains divested of the occupancy fiyhi, correctly decided, 
or in such a case, do the oocnpaucy right and the tenancy 
right cease to exist, so that the sole or joint proprietor or 
permanent tenure-holder who purchases, accfnires no fight as 
a tenant at all But the Full Bench refused to reconsider 
the question and upheld the former decisions J 

To counteract their effects, the Legislature at last 
thought fit to intervene, and the Select Committee to consider 
the Bill for the Amendment of the B.T. Act, which was 
passed into Act 1 of 1907 B.C., greatly modified the 
provisions of sub-section (2). The amendments made by 
them wiir^ — as they stated in their report, — "^give eflEoet to the 
intention of the framers of the Act by providing that where 
one of several co-sharer landlords or joint tenure-holders 
acquires an occupancy right of a tenant of all the co-sharers 


' Ram y. Kachu—referring judgment in 1 C.L.J. I FB — 9 0- W. N, 
249 « 36 Cal. 386. 
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or joint tenure-holders, such lamlMml cannot thereby acquire 
an occupnicy righlP The aotual Section tliat has been 
passed into law has been thus worded : — ^‘11 the occupancy 
right in land is transferred to a person jointly interested in 
the land as proprietor or ])ermanent tenure-holder, he shall l)e 
entitled to hold the land subject the payment to his co-pro- 
prietors or joint permanent tenure-holders of the shares of (he 
rent which may be from time to time payable to tliom/^ 
And “to make the meanin^t? of the section (juite clear’’ 
the following illustration has been inserted : — “ y\, a (‘o- 
sharer landlord, purchases the oecupaney holding of a raiyat 
X. A is entitled himself to hold the land on payment to his 
co-sliarcrs of the shares of the rent payable to them in resjyect 
uf the holding” ^ . 

But the sul)-section, as it even now stMiids after the 
amendment, while it does not (dearly extingnis/i the tenancy 
or the holding, leaves the status and position of a co-sharer 
landlord purchasing an 0(M‘upancy holding, with nd'erence to 
his other co-shares, as anomalous and uncertain as they were 
before. Thus the Aim.-ndmeiit, while providing that (in 
respect of his possession) the piirehasing land-lord shall pay to 
his co-sharers the sum wldeh would have been j)aya.ble, from 
time to tim<‘, as rent by tlie occupancy raiyat, does not, 
(though intended to) make it clear wlu^ther his possession is 
ejcelusioe or joint possession of a co-sliarer proprietor or 
tenant a tenure-holder, or raiyat, as the case may he). 

That the status of a person who is “entitled to hold the land” 
under another subject to the payment of ‘‘ rent ” (be it a 
share) is that of a tenant admits of no question,^ and this fact, 
together with the use of tlie word ^^rent’* for the sum payable 
by the purchasing co-sliarer (firoprietor or tenure-holder) to 
in’s other co-sharers, hmds countenance to the view that lie 
will hold the land exelnsirely as a tenant paying rent to his 
other co-sharers in proportion to their shares, ddie position 
is, no doubt, inconsistent, altiiough tlio right of the co- 
siiarer landlords to receive thin’r shares ol the rent of a hold- 
ing in possession of the other co-sharers lias been long 
recognised. But, wlnu’e tlie purchasing landlord is a 
lennre-holder, it is obvious that he can be a' ^ tenant and 
though a ^ tenant^ ’ includes a ‘ raiyat ’ he cannot be a raiyat 


‘ Illiistnition added to * 22 of Act VUI of 1885 by Act 1 of 
1907 a. C. 

“ This coricluaiori is further supported by the definition of “ Tenant*' 
as given the Act. See Act yili. of 1885, S 3 (3). 

=* Jbid, S4. 
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liirnself in respect of the holdinjr, in as much as he is a tenure- 
holder and also because, as stated in the illudraiioii wlietlier 
he is a proprietor or a tenure-holder, his lessee cannot be a 
teinire-holder or a raiyat in that case; and if he is reii^arded as 
a tenure-holder under his <*o-sharer that would be an anomaly, 
for the latter let it out to iiis predecessor as a raiyati Iioldin<)'. 
Further, the fact that a suh-lessce from him (on his accpiir- 
iiii^ the holding) holds the laud as a tenure-holder or a 
raiyat, as tlie ease may be, as stated in the newly added 
iflndrutioa, leads us to the conclusion tliat he himself 
holds t,he land as a Ze/z/z/v’-Z/eA/e/’ and, 

as such, loses the occupancy rii^ht that attached to the 
iiolding* before his acquisition. The occu})ancy riirlit, tli(‘i*e- 
fore, in this ea^e also merfjeH in the superior rijjjlit of 
the landlord and ceases to exist. 

To obviate these dilieulties, tlie late, Fast Benujal and 
Assam Lei;^islative Council chanood the words of the sub- 
section, as it stood after the amendment made by the Bengal 
Council, in the foIlowin<^ way : — surdi person shall hav(‘ 
no right to hold the );uid as a raiyat^ but sliall hold it as a 
proprietor or permanent tenure-holder, as the case may bo, 
and shall })iiy to his co-sharers a fair and equitable sum for 
the use and oeenpafxon of the same, ” That is to say, his ])os- 
session of tlie lidding is the possession of a proprietor or 
ienu re-holder ajid not a raiyat . But even this does not rend(;r 
the position and status of a co-shartu’ landlord jiureiiaser clear 
and certain, but leaves it still more anomalous. For 

though to avoid (‘onfiision tin; word rent has not been 
used, a sum payable for the use and oeeupalion’^)^ 
is but another name for rent, ” and a person who pays 
such a sum to another for • the use .iiul occupation of 

his land r^, in the eye of the law a lenautV And 

the po.sition of a person who holds land in the double eapa(;ity 
of a 'proprietor^ and a 'tenant’ is qnite inconceivable. 

But there can he no doubt that he caniiol retain the occn- 
paney right when he acquires the holding. 

The effect of the law, as it now stands, seems to he that it 
prevents one of several eo-proprielors from holding the status 
of a tenant nndler the other co-proprietors of land which ajipor- 
tains to their common estate. It thus nullilies the con- 
trary dictum laid down in a well-known case, though it 
confirms the view of the old law that a eo-sharer landlord 
has the right to receive Ids share of rent of the tenancy 


'■ Jawadul Haq v. Ram — 24 Cal. 142- 1 C. W. N, 116 ami Others 
•Iready cited sevaral times,soii. 
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from the eo-proprietor who aeqiiiros the of ()(‘cu- 

|)ancy.' Wo have already seeo tint S. :!•’ (;!) oF tlio B. T. 

Act l:)oFore itt> aiucndnieiit appliiMl only to a ca^i‘ in wliirh a 
h'oni<jrrah1e occupancy holdini^ is the subject -fnatOn* oF the 
|)uroinso. And in so far as the ([iiestion whether it applied 
only the transferable or both to transferabh' and non-trsinsfer- 
able holdim^'s its lano'iiai^o has not> becm alteretl by the 
amendment made.^ 

Even where an occnpaney hoIdin;u;* is transFerred to a 
eo-shar(*r landlord and sneli lr<fusfrr is rfCcgni-v’il by the 
other landlords and rent received by tlieni in res])ect of it, 
such reeoo'nition will aniouiit to evidence either oF the 
h(Vldini>“ beiniuj a transFerabIc one or of th(‘ fact tliat , thon!L»’b 
(non-transFerablc and so its lra?isfcr is) voidable at their 
instance, it has been validated by their reeoi^nition. In 
either view S*i*2 ap])lies to sindi a. eaSo. And he is entitl(‘d 
to hold the land so ])urcdias(‘(l on payinont. to his other 
eo-sharers of a fair and equitable sum For the «ise and 
occupation of the same". 

When owin^' to mcrf/er, a.s CKplained above, the occn- liand docs 
paney riodit liecomcs ifhvt jarfo extinguished, thr^ hnul dors not. Ikcoiuo 
not hrconie (he priratr land of thr proprudor hnf 
to fa m part of thr ralipili stock of the country ; so that ruujati. 
it is settled with aiioth(;r raiyat, the rio^ht will aecrue in his 
favour I invvrddatrdp^ if Ik? is a settled raiyat oF the villau^c, ^»r 
if not] on tiie completion of the statntary period ; and if 
there are nndrr-raiifais alrradji in orrnpation they ma,v taka 
(he place of the raia/at whose occnpaney riii^ht lias been 
acipiired by the proprietor But a new ocenpaney rio*ht 
cannot be aotpiired in the same tenainiy by a co-sliarer 
propi’ietor by whose action the oecuj)ancy rii^ht has ceased to 
exist, ft may b(? contended that under S22 B.T. Act the Lamilord 
occMjpancy rii^ht, which is extiiiijuished by t in* transfer of it ‘-'‘n fc acquire 
to the eo-sharer landlord, is only tho riii^ht which is c 
at the date of tdie fra//;s/k/, and there is nothin^ to prevent 
the acquisition of a new occupancy ri^ht (by reason of their 
continuously holding the land as a raiyat for a fiei’iod of 
twelve years and more from) the date of their purchase. 

But to hold this will defeat the policy of the section. And 
further, the owner of the holding cannot acquire a right 
adversely to himself in his other character as copropriotor 


Sitannth v. Pel nr am — 21 Cal. 869. 

Bipradas v. Sarendra — 22 C. W. N. xxiv. 

Enatullah v. Mosen- -25 Ind. Cas. 414. 

Amir AU and Finn cue’s B. T. Act, 2nd Ed. 145. 

Bam V, Bhela—H 0. W. N. I94=*36 Cal. 709-7 C. L. J. 709. 
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The B. T. Act, 1885 made special reservation reii^ardini^ 
the ri^dits of third persons, and laid down that thono’h, on th * 
aC(piision <>f the oexnipaney rio;ht by the sole or a co-sharer 
landlord, as between the transferor and the transi'eree, th<‘ 
occnpaiu'Y ri^'ht ceases to exist, the result shall iiol 

prejndiciallij uffert the rights of am/ third person 

^''ildrd persoid' here means every person interested othr- 
than the transferor and the transferee? and includes an 
undci'-raigat'K The rights of third persons must bo /w/o/ 
rijL^hts d Thus, when an occupancy ri<>ht has been suh-lei 
or subjected to a mortgage^ then its jRirchase by a soh' 
or co-sharer landlord sliould not l;e re^'anled as destroying' 
or injuring' the riojhts of the under-raiyat or mort^a^ecr' in 
all cases. 

The (jiiestion arises whether a sole, landlord acijinrlng tlu* 
oecu[)ancy ri^tht is entitled to eject an nnder-i aii/ai^ who 
holds the land under the raiyat whose oceu]>ancy hold i no* he 
has purchased. It is not dilHeult, to answer the (piestion 
when a landlord purchases an oectrpancy ri^ht in e/eeution 
of a decree for rent under the provisions of the B. 1'. 
Act. In such a <*ase h(‘ acquires tlio right to avoid what 
are called the inc iimh ranees on the holding, and an 


under-raiyati lease being regarded as an incnmlrance, he can 
do away with the nnder-raivali lease i/'it is not protected 
Whon ‘16 As’ under S. 85 of the Act. Where, however, the under- 
yniijati lease is /notected under S. Ho of t he Act, different 
rontex'e- Considerations arise. The effect of the purchase, being, as 
ciition aalo, we have already stated, to keep alive the occu{)aiicy hold- 
ing, though rnergijig the occuj)ancy right, the right of the 
person already on the land as an under-raiyat does not 
cease. If he does not acquire the status of a raiyat, his 
status cofitinues to be what it was viz.^ that of an under- 
raiyat, and he is thus protected botli under S and S 4tt 
B. T, Act. The purchasing landlord can, therefore, eject the 
under-raiyat after having jserved him with a notice h> 
quit under S 49 (2), or re-enter the holding after the 
expiry of the lease, when it is so protected Thus a land- 
lord so purchasing the holding of a raiyat in execution of 


' Act VIII of 1885, 8 22 (I)— (2). 

* Sitanath v. Felaram — 21 Cal. 869. 

* Amirtilla v. Nazar- -31 Cal. 952. 

* l^tari V. Badal—2S Cal. 205 = 3 0. W. N. 312; Ham \ Bhela 

37 Cal. 709. 

‘ Raw V. Kachu—l C. L. J. 1 =9 C. W. N. 249 = 32 Cal. 386 F B. 

« Ham V. Bhela-~U C. W. N. 814. 
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a (leeroe for arrears of rent, is entitled to take khas prmemon 
by eje(*tin" tlio luider-raiyat whose lease was created with- 
out the laiul-lorcPs consent and not re<>‘istored ; sncdi a 
right not being protected by S of the B. T. Act,* 

nor by S161(<^’) as an incumbrance-. And in this respect 
there is no distinction between a transferable and a non- 
ferable occupancy holding. 

Hut difficulties and com])lieations crop up iu cases of ^vhen ho 
voluuian/ Iramfen in favour of tlie landlord and purchases does bo at; 
made by him at sales in execution of numejf dr.crrcH. Under 
such circumstances, also, it was contended in some exocutlon 
teases that the landlord was entitled to eject the under- sale, 
raiyat; under S 85(1) of the B. T. Act. But, as ])ointed 
out by Jetdvius C. J. in the case noted below : — “The right 
of the landlord under S 85(1) is a right vested in him by 
virtue of his landlord’s interests and not by virtue of any 
other interest he might acquire ; and to entitle the land- 
lord to act by virtue of that interest there must be no 
obstacle in the shape of an infervening insleresl/^ But it 
was contended in tliat (?ase on behalf of the landlords that 
“the raiyat’s transferred interest has been extinguislied, and, 
in this view, reliance was ])laced on the doctrine of nuirger 
and the terms ot S J^^(l) B. T. Act”, so that there was no 
such interveuiiig inferesl to debar tlie landlord from ejecting 
the under-raiyat under S 85(1) B. T. Act. “But” — as the 
learned Chief Justic (3 again points out — “it is at least 
doubtful whether the doctrine of merger applies (o lands in 
the mufassil. And if it be assumed that it does, it cannot 
be that it should be more oppressive in its operation on the 
under-raiyat than the English common law doctrine ^ 

So clearly the doctrine of merger does not helj) the landlords. 

Then is there anything in the Act which assists them 't 
Our attention has been drawn to S ^2(1), and there no doubt 
it is provided that 'when the entire interest of the landlord 
and raiyat in the holding becomes united in the same person 
by transfer * * the occupancy right sliall cease to exist.’ It 
may be a question whether it can be said on the facts of this 
ease that the ' ntire interest of the raiyat has united with 
that of the landlord. But be that as it may, what is it that 
has ceased to exist ? — the occupancy right and not the entire 


^ Peary V, Bndnl—2S Cal. 205 = 8 C.W. N. 310 see also Fran v. 
Mufeta — 18. C. L. J. 193 : Fakir v, Banamali — 18 C.L.J. 252 : Gangadhar 
V. Bajendra—l1 C. W. N. 860. 

Anafit V. Manners — 29 Ind Cas 459 : Yakub v, Meajan — 43 Cal. 
164=29 Iiid Gas*686. 

m V; 0. W. N. 913. 
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interest of the raiyat — So that on the words of the section , 
there would be no extinguishment of the holding, and I see 
no reason for adopting a construction beyond what the 
language imports. ‘ And if, as I have shown, the holding 
continues in favour of the under-tenant, then there is a 
continuing intermediaie interest between that of the landlord 
and the under-tenant which furnishes an answer to any claim 
under S 85(1). To hold otherwise would involve the view 
that if the position were reversed and the raiyat acquireAl 
the holding of his landlord he could call S 85(1) in aid 
against his own tenant ; for this he could not contend. The 
conclusion at which I have arrived is in substantial accord 
with the decisions (in the eases noted below which are leading 
eases on the point).”- It may further be pointed out, as 
observed in one of the cases just referred to that in the 
cases of a Lmnsferahle occupancy holding, although by 
reason of such purchase the occupancy holding might merge 
in the landlord’s interest under 8 of the B. T. Act, and 
although under 885(1) of the Act the sub-lessee might not,, 
by reason of the sub-lease, acijuire any right as such against 
the landlord, the landlord, having accpiired the oceu[)ancy 
holding at a private sale from the raiyat, purchased only 
his right, title and interest in the holding, and (^ould not claim 
any higher right than that of tlie occupancy holder himself, 
and was not entitled to eject the sub-lessee without serving 
upon him a notice to quit under S 49 of the Act.*'' The 
same principle applies to the case of a mortgage of a lioldiiig 
(whether transferable or non-transferable) the mortgage 
being in that case binding on the landlord. 

But no notice to quit is necessary where a raiyat 
surrenders bis holding and a landlord, who was joledar 
under government, wanted to eject the under-raiyat set up 
on the land by the raiyat without the landlord’s consent.'^ 

Where the occupancy raiyat dies without heirs the land- 
lord gets the holding free from all incumbrances created on 
it by the raiyat in favour of a third person,® whether by 
way of a mortgage or a sublease. 


* Jcmadul v. Ram—1 0, W. N. 186=24 Cal. 145 = 3 C,. L. J. 145. 

* Amirulla v. Nazir— dl Cal. 932 ; 34 Cal. 104 : 3 G L J 156 
Peary V. Badal 6 C. W. N. 310=23 Cal. 205 distinguished in that the 
tenant^s interest did not pass to the landlord by voluntary act of the 
tenant. 

3 See ® above and Lai v. Jag»>— 13 C. W. N. 913 : Pran y, 
Mukta— 18 C. L. J. 193. 

* Badan i’. IJayesiiJaW— 2 570. 

^ Mnkia V, PulinS C.L.J., 324=13 C.W.K., 12. 
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The effect of purchase by a proprietor, or a permanent Undcr-rcaiyat 
tenure-holder of an occupancy holding is to vest the holding <3oes not bo- 
in the purchaser, subject to the limitation that the occupancy ' 

right ceases to exist. The holding doen not cea,w to etis/y 
hut merelij the occnpancy rights which is one of the inci- 
dents of the holding, disappears. The holding does not 
vanish but is kept in smpunHc} An nnder-raiynt on the hold- 
ing, therefore, does not get a lift, and is not raimi to Ike 
o/w/! but coil tin lies to be an under- raiyat.- The 

same is the case where the cosharer landlord acquires the 
(X'cupaney right. 

To avoid these contusions the law- was greatly modified AmondTiiont 
bv Act I of 1907 B. C. And the law, as it now stands, ^ ^ 

although it does not state definitely, and in fact omits the 
[H’O vision in the original Act regarding the eirfindion by 
merger of the oeeupaney right under the circumstances 
aforesaid, makes the position of the under-raiyat more secure, 
bor luider the present law a sole or aur teen annan^’ landlord Acquisition 

acquiring an occupancy holding ^^shall have zzo /zo/z/ by “lO-As.’' 

the land as a knanty but shall hold it as a proprietor or per- 
manent tenure-holder (as the case may be)."'^'^ llms, when 
the sole landlord acquires an occnpancy holding of his raiyat, 
as he cannot, on such acquisition, ^Miold the land as a tenant/^ 

(or a raiyat), but shall do so as a propridor^' or a 
permanent ^‘tenure holder, the raiyati tenancy itself 
ceases to e' isd^ and with it the right of occupancy y which is Holding 
an incident of the holding, merges in his superior right ceases to 
as landlord and becomes ipso fado extinguished, 
holding does not exist divested of the occu[>ancy 
right, as was held in the F. B. decisions already 
discussed. I’liat by being the case, tlie under-raiyat already 9nder-raiyat 
existing on the land and in occupation thereof by virtue of occu^*ncy°*^* 
lease from the raiyat, is brought into direct relationship ivith raiyat. 
the kmdlord and takes (he place of the raiyat whose occupancy 
iiolding is acquired. He will no longer remain an under- 
raiyat, but gain in status and become a non-occupancy raiyaty 
liable to be ejected only on the grounds set forth in S44 B. T. 

Act. And this is the case whether the occupancy right is 


‘ See Akhil v. ffussain— 18 C.L.J,, 262=19 C W.N., 246; 

» Bam V. Jfac/itt— I.O.L.J. = 9 C.W.N., 249-32 Cal. 386 F. B, (Refer* 
riiig..Judgment, Fra?i v, Mukta — Ibid 193. The contrary opinion expressed 
by Amir Ali and Finucane on a construction of the old section is wrong. 
— See their B. T. Act 1st 2ud, 130. 

^ S 22 B.T, Act as amended by Act I. of 1907 B.C, 
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transferable or not, the 16-annas landlord being himself the 
purchaser. * 

Acquisition whatever might be the position of a eo-sharer 

by co-sharer lawlford with respect to the oeeu|)aney iiolding purchased by 
landlord. [lim in relation to the otlier eo-sharers under the amended 
Holdirij? section, he will not be [irevcnted I'roni cultivating the land 
ceases to himself, though the holding will not become the 2 m}f)ridor\'< 
exist. but will form of Hip raiijaii stock of the 

country,*'^ and if he sublets the land to a third person the 
latter shall be deemed to be a leunre-fi older or a ravifai^ as 
the cas(; may be, in respect thereof and if t he land is settled 
with another mij/aly the right of occupancy will accrue in 
his favour immediale/f/^ if lie is a settled raiyat of the vil- 
llndor- bigo, or, if not, on the completion of the statutory period. ’ 

raiyafcs As he “ is entitled to hold the land himself, not as a raiyat 

l)nt as a proprietor, the holding itself ‘^m/-SY^v //> exisff and 
raiyiiL”^^ with it the right of occupancy. Thus, in such a (.‘ase, Uie 
Iwldmg doe,s ml exist divested of the oeexifamff riff/U^ as was 
hold in the Full Bench decisions already discussed.'* If that 
is so, an nrukr-raii/at who is already in occuiiation of the 
holding will, as when the purchase is made by a sole landlord, 
When holding direct relationshi]) witii t he co-sharer landlord, 

transferable. He will gain in status and from an under-raiyat that he was 
he will now become a non-occupancy raiyat. This will be the 
ease only where the occupancy right is IranferntAe to which 
alone S ‘2 ‘2 B. T. Act applies. In the ease of a non-transfer- 
Whori it is occiipancy holding being purchased by him, the position 
not so. under-raiyat already existing on the land remains 

unchanged. For tiie position of a co-sharer landlord purchas- 
ing a non-tran.sferable occupancy holding is, in all otlier 
res|)eets, tlie same as that of a third party, and, as he by 
his purchase gets nothing more than what raiyat the 
himself could sell, the nudxxr-rni^afi lease is valid and binding 
on him. 


’ T’he contrary view taken by WoodrofFc J. in YenJeuh r. Meajan— 
43 Cal, lfi4 (which is a case under the arnoncled section) following 
Akhil V. Hasan — 19 (J.W.N., 240—18 O.U.J,, 262 (which was a case under 
the old section) is not based on a con.sideratioii of thf 3 wording of the 
amended .section and of the reason for wliich the original section was 
.amended. Amir Ali and Finiicane have exjircssed the same view under 
the amended section — see their B. T. Act, 2nd Ed. 14.5. 

^ Notes oil clauses of B.T. (amendment) Bill, 1906 quoted in Ram- 
pini’s B.T. Act, 4th Ed. 108. 

^ Vide llluiffration added to old S 22 by Act 1 of 1907. B.C. 

* Fiiincane-~Amir AliV B.T. Act, 2nd”Ed. 145 

® Jawado-l Hug v Ham — ^24 Cal 143 — 1 C. W. N. 166. Finucone and 
Amir Ali’s B. T. Act, 2nd Ed., 147. 
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The provisions regarding the reservation of rights of Effcci of 
fkti'd persons (which include iinder-raiyats) in case of such 
transfer which occurred in the old 8*22(1) & (2) have been 
omitted from cl. (2) in the amended Acts in force in both person’s 
Bengals. The effect of the omission might at first sight 
seem to be that co-sharer landlord purchasing the occupancy 
right becomes entitled to avoid the rights of third parties, 
including mortgages and nnder-rah/ati leases created by the 
late tenant. Tin.* retention, at the same time, of a similar 
])rovision in the case of purchases by a sole landlord (in cl. (1) 
the amended Acts) lends some support to t hat view. But, 
from what is just stated it will appear that there is no 
necessity for retaining such a provision, which was ([uite 
superlluous and its omission does not indicate a contrary 
intention. 

With regard to the nwriijagee of tlu‘ hohling from Position of 
the raiyat, his rights would remain unaffected and he would ^nortgagro. 
still be at liberty to enforce his mortgage lien. And this 
would he so whether the landlord who acquired it was a. 
sole or a co-sharer landlord and whether the holding was a 
transferable or a nou-trausferable one. * 

vS 22 speaks of the union of the right of the permnnenl .AcqniBition 
tenure-holder and the occupancy right. It does not refer to l^y temporary 
the Interest of a pei'son who holds land under a loaseyh/w/ tenn 
of years. When, therefore, the leniporarf lessee of a village 
purchases an occuj)aucy liolding within the village during 
the peiuhmcy of his lease, there is no merger by operation 
of law. i’lu? occupancy right is not extinguished, but 
enures to his benefit even on the expiry of his lease. 

If a ro^sharer tenure-holder purchased an occupancy Co-sharer, 
holding under the tenure, lie acquired the rights of a raiyat, 
though not those of an occupancy raiyat. And ho can eject 
a tenant of the holding who is an under-raivat under 8 19(1)) 

B. T. Act.3 


Acqxdsitioii by Ijaradar or farmer of renL 

A mere Ijaradar or farmer of rent, by whatever name Acquisition 
he may be called, cannot, during the period of his lease, farmer. 


lUni V Blwla—H C. W. N. 814. 
Ram V Manners — 4 C. L. J. 209. 
l^abin r Barga — 16 Ind. Cos. 706. 
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Or ijaradart 


Becomes non 

occupancy 

raiyafc. 


ac(|uire a right of occupancy in any land comprised in his 
v}V/m or farm . ^ It; was pointed out in an early ease that 
this only ])re vented the acquisition by an ijamdar or farmer 
of rent of the occupancy riglit hi/ the atatnluri/ incikod under 
the Act itself, but that lie could actpiire such right hi/ /pur- 
(diase.'^ But, as pointed out in a later case/^ this did not accura- 
tely represent the true view of the law, and, as a matter 
of fact, the liegislature intervened and by Act 1 of lt)07 B.C. 
the words ^^h// purcJuuc or otdierwiHid^ have been inserted after 
the word Under the law, therefore, as it now 

stands, the language of S *22(3) jirevents the ijaradar (or 
farmer) from acquiring a riglit of occupancy in any land 
within the ijara or farm hi/ <mi/ means whahoerer ^ for 
iiistaiiec, by purchase or otliervvise.'^ This will jirev^ent th(‘ 
acquisition of a right of occupancy by an ijaradar (or farmer) 
during the period of his lease tlirough a ptireliase behind 
the back of the landlord/^ The result is tliat if an ijaradar 
(or farmer) acipr.rcs by. purchase (or otluuuvise) an occupancy 
liolding, the occupancy right comes to an end, but the 
holding itself does not cease to exist,^ and he accpiires the 
holding as a mm-oceupauc/ holdiiif/ and becomes himself a 
mn-ooen panel/ raiyat; and if he settles the same with another 
he must be taken to liave settled it in his charactier as 
purchaser and not in his character as ijaradar (or farmer); 
and, as his ehnracter as pnrcdiaser confers upon him the 
status of a raiyat, the person settled with cannot claim 
any status higher than that of an nuder-raii/al , He is, 
therefore, liable to be ejected after liis tcuaney has been 
terminated by a notice to quit utuler S 19 B, T. Act/’ The 
position is the same even wlien the ijaradar purchases in 
execution of a rent decree." Tlie [mrchaser of the holding 
irom the ijaradar (or farmer) also becomes araivat.- If at 
tlie date of the grant of a permanent intei’cst there was no 
occujiancy right which had matured an occupancy right 
cannot be acquired after the date of the grant.' 


* Act VIll of 1885, S 22 (a). 

“ Ram V Manners — 4 C. L. J. 209. 

Rayhiibar v 13 C. h. J. 568: Abdul v C. L. 

16C.W. N. 777. 

^ Report of the Select Committee ou the Bill to amend B. T. 
Act, 1906. 

* MeUiy Ormi-\Z Iml. Cas. 636=10 C. W. N. X3iii = 16 C. L. 
J. 54n. 

” ^hconandan v Bamhii — 15 C. L. J. 647. 

’ Ai WZ V TnjpMm-*-29 lad. Cub. 663. 
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The provisions ol* siib-seetion (3), while they say that When 
an Ijarad'ir sliall in tin’s way lose his oceupancy rii^hts, ^f'-sharer. 
do not say that a johif/j/ intemlfd in land ns ijaradar 

shall thereby lose them. It is to be observed that sub- 
sections ( 1) and (2) of the same section clearly lay down 
that a person interested as pro[)rietor or permanent tenure- 
holder whether jointly or shall lose his oceu|)ancy 

right in the land cultivated by him. It can scarcely be by 
accident then that a similar piovision with regard to Ijaradan 
has been omitted from sub-section (3). Tlierc is no case 
in whicii it w'as held that under th(‘ old law a person johUlj 
inleresUul as an Jjaradar shall h)se his occupancy right in 
Ihnd cultivated by him * * Hence we must hold that both 

under the former law and the present law a j)erson jointly 
interested in land as Ijaradar does ml iherebjf lose, his oeca- 
pancg rif/hfSj and a /orliori his entire rights as a tenant 
in land held and cullivated by him as a raivat. ‘ 


Acfjuisitioit by raiyal of Itis lavd-lord^s inlerest 
— Us effect. 

We have already seen that for the operation of the Acquisition 
law of merger there must t he union of the entire interests 
of the landlord and the raijat’^ in one and the same person, interest. 
This will result whethei’ the landlord accpiires tlu^ raiyat’s 
interest or the raiyat the land]ord\s. 

If a raiyat having a right of occupancy in his holding Of IG-amms 
acquires the ^KUnmias'* interest of liis immediati' landlord, the 
effect is to vest the holding in him, subject to the limitation 
that his oceuimncy right ceases to esist. For in that case ‘‘ the 
entire interest of the landlord and the raiyat in the holding 
becomes united in the same person^ 

Thus in a very recent ease it has been held that 
if a cultivating raiyat obtains a thika lease and thereby 
becomes a tenure-holder, the entire interests of the landlord 
and the raiyat becomes imited in the same person, and what- 
ever right he may have acquired as a cultivating raiyat 
merges in the right that he acquires under the lease, and 
he cannot have any right to hold Ike land as a raiyat. That 
being so, after the expiry of the period of the lease he is 
bound to make over possession to his lessor'^. 


^ Maseyh v. Bhaghati—18 Cal, 121, 

* Manuers v. 8atroghan^%0 C. W. N. 800=* 36 Ind. Cae. 178 (Pat.), 
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Position or III sucli a ease tlie holdmg does not cease to exist hni 

under-raiyat. Hie oeewjmncjj right y whieh is one of the ineiJeiits of tin* 

holdinir, (lisapjiears. The efTeefc is to keep the holding in 
suspense. In this view the nuder-Taiyaty who was already on 
the holding, continues to bean u rider- raiy at. * 

Of co^sharer. But, a raiyat havinjj^ a right of occupancy inland docs 

landlord. |jy subsetjuently becoming interested in it as 

proprietor or permanent tcnni*e-lu)lder,“ ofy in other words 
if an occupancy raiyat acijuires only a fractional share of 
the landtordls or intermediate holder’s ini tfrest {i.e. the interest 
of a eosharer landlord or tenure-holder) he would not lose his 
right of occupancy. A distinction is thus made between 
the case of a eosharer landlord acquiring the raiyat’s interest 
and a raiyat acquiring a fractional share of the landlord’s 
or tenure-holder’s interest. 


Of Zni'ipesli"! 
lessee. 


A rai}'at liy taking a Zuripeshgi lease of land of which 
he was previously in jiossession as a raiyat does not lose tlic 
rah/ali status or, divest himself of the riglit to acquire a 
rigid of occupancy in the land''^. 


Of Mokarari 
tenure. 


Of Ijam or 
farm. 


Where a mokarari tenure is created in favour of a 
raiyat, who went on cultivating the land for 12 i/earSj ho 
acquired an occujianey right and retained il, even although 
the mokarari right he obtained is extinguished ^ 

Where a tenant who had lawfully entered into occupation 
of a holding as a raiyat under authority from the landlord’s 
fjaradar for a term, his ruii/ati interest would continue even 
after the expiry of the ljara'\ 

A raiyat would not lose the right of occupancy that he has 
in the holding by subsequently holding the land in ijara 
or farm, nor would he do so by taking an ijara or farm of 
the estate in which his holding is situate.^' But, as pointed 
oiU in a very recent case: — “The question really is what 
has been the eondnel of the {party). Has he kept alive and 
distinct the two tnieresds — which he possessed ?” And if 
from the circumstances of the case it appears that he has 
not kej[)t distinct the occupancy right from his right as a 
tenure-holder, there will be merger of the occupancy right 
in the superior right of the tenure-holder that he has 


' Akhxl V. 18 C. L. J. 262-19 C. W. N. 249 = 20 Inp 

Cas. 698. 

« Act VIII of 1885, S 22, Explanation. 

^ Lai V. Mackenzie — 19 C. W. N, 229. 

♦ liama v. Ram — 19 0. W. N. 853 following Nihnadhah v. Bihu^ 
13 W. K. 410: Emani v. Akhar~-22 W. R. 133. 

^ Atal V. Lakhi — 10 G. L. J. 55. 

® Durga v, Kari— 19 C. W. N, 678, 
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subsequently acquired. Thus, where a person having an 
ordinary an occupancy holding) in the lands in suit, 
first acquired the prf Ini and kayemd jot e rights, then created 
an under-teniire on the property, and the plaintifF, having 
purchased the land at a sale held in execution of a money 
decree against him, br ught a suit to recover possession 
thereof. The defence was that the [)IaintifP j)urchased his 
right as tenure-holder only and not his occupancy right. 
Held — that the defendant having created an under-tenure 
on the property, if his occupancy right had been kept alive 
he would have become tenant under the under-tenure- 
holder and would have been under an obligation to pay him 
rent. This he admittedly never did. His conduct is con- 
sistent only with the hypothesis that he treated the occupancy 
right an mo longer e inte/ni rixA he cannot now turn round 
and set up the occupancy right to the detriment of the 
execution purchaser. No question of merger by operation of 
law arises here, nor whether against the will of the defendant 
the subordinate liad merged in the superior interest. ‘ 

Hffect of mhmer non of holding. 

Section 6 of Act VIII of 1869 makes it quite clear that 
a raiyat retains his right of occupancy only so long as he 
pays rent and that mere non-payment of rent by an occupancy 
raiyat did not extinguish, or constitute an abandonment of, 
the tenanc}' under that Act.*^ Hence, where the land had 
been wanlml away by the action of the river and the raiyat 
had ceased to assert any right thereto by payment of rent, he 
could not, when the lands re-appeared, claim to be regarded 
as a tenant still holding the rights that he previously 
had.^ This view is supported by the principle laid down 
by the Privy Council in the cases noted below', ^ namely, 
that a person whose lands have been submerged may take the 
most effective means in his power to prevent the possibility 
of any question of dereliction or abandonment being raised 
against him, if he gets the description and measurement of 
the submerged land recorded and continues to pay rent 
for it. Thus, although mere none-payment of rent may not 


^ Prainatka v. Kishori — 21 0. W. N. 304. 

Obhoy V. Kailash — 14 Cal. 751. 

^ SaG-</mw V. Pwtitfc-— 6 0. L. J. 149. 

♦ Ippes Y, Muddun-^l$ bt I. A, 407. Nagendra y, Mahomed-^IO 

B. L. R.406. 
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be conclusive evidence of abandonment, non-payment of 
rent taken with submergence of land is sufficient to indicate 
an extinguishment of the right of occupancy.^ This 
was under the old law. The question as to the effect of 
the present Act in a ease of diluvion or submei*sion of the 
occupancy holding and non-payment of rent for many years 
has not yet been decided. But it may be pointed out that 
the B. T. Act does not lay down that the payment of rent 
by the raiyat necessary in order that he may retain the right 
of occupancy. And provided that the raiyat exercises such 
possession of the holding as it is capable of, during submer- 
gence, which precludes any inference of his abandoning it, 
there is no reason wh}^ he should lose the right of occupancy 
on account thereof. As pointed out by Mookerjee J. in a case 
just published : If the land was wholly or partially 

subject to inundation by the water of a river the plaintiff 
must be deemed to have been in possession of the submerged 
portion daring the period that such tract was covered by 
water.’' 


Hari v. Ashgar — 4 Cal. 894. 

Khedan v. Rajendra — 29 0. L. J. 250. 
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Well 
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Western Duars ... " ... ... See“Z>war8” 

Widow 
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Enhancement of rent by 
Will 

Occupancy raiyat has right to make— in respect of 

his right ... ... ... ... 329—330 

Subject to custom ... ... ... ... 329 
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Its usurpation of proprietary right to soil which had 
vested in cultivators 

Degradation of original proprietors into tenaiits . . . 35* 
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Their usurpation of proprietary right 
They become landlords 

Position before Permanent Settlement them 
Permanent Settlement of land revenue with them 


Its effect on status of 
It vested proprietary right in ... ... 58 

See ‘‘ Raiyat ” 
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Addenda. 

Bringing case law down to September 1919. 

Add page 110, para, I last buf one line after '^5^' ; — 

A tenure-holder may settle a raiyat on the land of his 
tenancy, and a raiyat also may, in his turn, sublet the land of 
ins holding to an under-raiA at. Consequently, tlie mere fact 
that a tenant has sublet his land does not, by itself, estaV>lish 
conclusively that his status is that of a tenure-holder and not 
that of a raiyat. Further, a tenure-holder, though a middle- 
man who collects rent, may yet cnliivaie a portion of the land 
himself, just as a raiffal, though he himself a cultivator, rna// 
seWe a portion of the land 7oith nnder-raiyafs. The test to be 
applied in such a case to determine the status of a tenant is 
furnished by S 5(4) B. T. Act, namely the /hr 

the right of tenancy was originally acquired. In cases when 
the origin of the tenancy is unknown the mod.e of user may 
furnish a valuable clue to determine the original |)ur}K)s(;* of the 
tenancy, and where the tenns of the grant are ambiguous, evidence 
of conduct subsequent the parties may also be admissible'/^ 

— Secretary v Diganibar — :Z7 C. L. J. 381. 

Add page 111, para, 3, line 6 after 

There is no room however, for its application where the 
terms of the original grant are hiownl'* 

— Secretary v Diganibar — 27 C, L. J, 331. 

Add page 111, para, 3, line 18 if ter ‘^‘4/^ 

In determining the .status, therefore, of a tenant, viz., 
whether he is a tenure-holder or a raiyat, two elements have to 
be .borne in mind, firstly, the purpose for which the land was 
acquired, and secondly, the e.rtefit of the tenure or holding. A 
close examination of the definition clauses makes it quite obvious 
that both these elements are closely inter-related. The law 
assumes the raiyat to be the actual cultivator of the soil, either 
by his own labour, or the labour of the members of his family, 
or by his hired labourers, and it assumes also that ordinarily a 
larger area than 100 Bighas would make cultivation by personal 
agency impossible. The presumptions provided in S 5(5) is 
founded on that hypothesis. 

— Bevendra v. Bibhtulhendra—%1 C. L. J. 643, P. C. 
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Add page 11:^, after para 2. 

But before a person can become a settled raiyai of a 
village he must be a raiyat. Mere occupation of homestead in a 
village for more than 12 years would not make the occupier a 
settled raiyat of the village/^ 

— Kamal v Ganesli — 47 Ind cas 829. 

xidd page 113, para 3, before A raiyat.^' 

Upon the question whether a raiyat holding at fixed rates 
after he has held the land for 1 2 years in a village can become 
a settled raiyat of tlie village and acquire a right of occupancy 
there is divergence of judicial opinion/^ 

— hakhi V Hamid — 27, C. L. J. 284- (286). 

Add page 116, after footnote 1. 

1«. Akhil x Hasajf—lS C. L. J. 262 = 19 C. W. N. 246, 
referred to in Gopal v Japai — 28 C. L. J. 84 = 22 C. W. N. 618. 

Add page 1 1 8, after para . 1 . 

“ An occupancy right may be acquired by a joint family, and 
a landlord in eontraeting with an individual may be dealing with 
a whole family represented by that individual. An occupancy 
right frequently is a part of the ancestral estate, and therefore 
the younger sons of a mitakshara joint family has interest in 
it, winch it is beyond the power of the father to destroy or 
encumber for anything but a family purpose. 

— Siikrti V Brahmapurai — 4 P. L. J. 354. 

Add page ]W, para. 2, li}ie 10. 

So Glmtfvali lands were subject to the acquisition of occu- 
pancy rigl.t and the B. T. Act, S 180 did not take away such 
right acquired or enjoyed.’^ 

—SBi Knnta v Bipradas—27 C. L. J. 556 = 22 C. W. N. 763. 

Add page 131, line 20, fifter tenured 

Further, where, for instance, land is held under a Jaigirdar 
who held his Jaigir as a Kotali Jaigir^ the Zemindar is entitled 
to have the land that is given to the Kokval for the purpose of 
performing his duty, returned to him in the same condition as is 
given to Kotwalj apirt from the rights of any other person. 
A right of occupancy cannot, therofore, be acquired in a land 
held under a service tenure. 

—Jafaniddin v Jamni — 28 C. L. J. 249=r 23 C. W. K. 136, 
See Suren Sen’s B. T, Act, 3rd Ed, 70. 
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Add page para 1, line k 

Where certain eh r lands formed a part of tlie holdinij for 
which the raiyat had ])aid rent continuously for 1 :2 years but durinj^ 
the period they had occasionally suhnerged* Ueld that the mere fact 
of submersion did not destroy the right of the tenant to acquire 
occupancy right therein. Parts of lands comprising the hold- 
ing may have submerged for long or short period but they did 
not for that reason cease to be held by the tenant and to form 
part of his entire holding. 

— Kealio V Jirdhan — 2 P.L.J. 4. 

Add page 148, para, 2, after 5. 

In dealing with the })resuinption the real <]uestion at issue 
is taheiher the real han been changed or n(d , and not whether one 
uniform rate has heeu paid or not. There may be eases in which 
a raiyat might not have paid his rent for m.antj gears [)rior to the 
institution of the suit for enhancement ; but if there has been 
no change in the rent payable by him, he is not deprived 
of the presumption which the law has expressly laid down for 
his benefit. The payment at a uniform rate is one mode of 
shewing that the tenure was held at a uniform rate; but what 
is only a particular mode of proceeding to the solution of - a 
a question ought not to be confounded with the questiou 
itself.” 

— Kshirod v Gonr — il C. L. J. following Ahmed v 

Gulam—n W. R. 432. 

Add page 148, para. 2, li?/e 'Z, from bottom. 

The rule and presumption may thus be applicable to 
several parcels of lands of which the holding consists when the 
question arises. Part of the holding may be inike tiled land, 
part may have been acnuired by purchase from another raiyat. 
In either case, the raiyat may tack on his oivu occupation of the 
land at an unvaried rent to the occupation at an unvaried rent 
of his predecessors in i ferest who, as regards lands acquired by 
purchase from another raiyat, will include his vendovAnA his 
vendor^s predecessors. So subdivisson or amalgamation does 
not destroy the presumption. 

^Ahhoyy Rajani^U C. W. N. 904 = 21) C. L, J. 371. 

Add page 157, end o^\para. 2. 

Where the raiyat came into occupation of the land agree- 
ing to pay rent at the rate of Rs. 22-14 As after deduction of the 
remissions mentioned, and subsequently executed a Kabultai by 
which he bound himself to pay the said fama^ iti the schedule 
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to which k mentioned the remission {Hajat) of Rs. 4 as a mark 
o£ favour to him on account of his services as Pradhan and the 
question was whether it was a permanent remission annexed to 
the grant or a temporary and personal remission contingent on 
the performance of services as a Pradhan, It appeared that ever 
since the death of the original tenant rent was realised at the 
rate of Rs. 22-1 i As for a period of a quarter of a century. Held 
— that under such eireumstanees the landlord is not entitled to 
rent at the higher rate. 

— Umesh V Surendra — 29 C. L. J. 8. 

Add page 159 after para. 1. 

But where on a fresh survey made by the landlord the 
area of the raiyat’s holding was increased, and the raiyat agreed 
to pay an enhanced rent, which is considerably in excess of 
the authorised increase of two annas in a rupee, for the 
holding as found by measurement, Meld — that as the landlord 
Cannot point to any particular piece of land for which the raiyat 
agreed to pay him so much rent, the rate must be considered 
as applied to the whole area and for the purpose of considering 
S, 29 we must take the average rate per Bigha, throughout 
the whole area.’’ 

— Sonaulla v. Rhagahati — 28 C.L.J. 142. 

Add page 181, line 6. 

“ The fact that a certain item is dealt with in the Kahuliat 
in a separate danse and is stipulated to he paid separately from 
the rent and also the fact that it is not included in the instalments 
of rent have important bearing upon the question whether parties 
intended to treat it as part of the rent or as something different 
from rent.^’ 

—Bijoy V. Krishna — 21 C.W.N. 939. 

Add^ page para. 1 after ^^payment.^^ 

‘‘ Bhaoli rents are not ascertained rents, and therefore 
interest cannot be claimable thereon under S. 67 B.T. Act. 
And though as soon as the Court adjudicates upon the claim 
the amount becomes an ascertained amount, interest cannot 
even then be claimed under the said Section as it applies only 
to rents which are payable quarterly and cannot apply to 
Bhaoli rents which are payable at two periods constituting 
two instalments. The [nterest Act however, entitles the 
landlord to interest on the Bhaoli rent provided the raiyat 
withholds the payment without any reasonable and probable 
cause.” 

^Biskeshar y 
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Add paqe 18^, nfter para, 2. 

The rent due to the landlord is also snspeiultMl where ho, 
having let out a portion of the land to an earlier lessee, lets it out 
again with other lands to a suljsequent lessee and is in conse- 
quence unable to put the latter in possession of such portion 
as when he has ousted him from a portion of the holding’^ 

— Manindra v. Narendra — 23 C.W.N, 585, 

Add page 187, line \ from bottom after ^^limself,*^ 

It could not be ignored by the landlord. 'Die sale does not 
ipso faeto cancel iueiunbrances and a notice must be given 
under S. 167 B.T. Act, (See Beal v. Rewat~2\ Cal 746 
Kalikanandx. Blprodas — 21C.L.J. 565=: I 9 C W.N. 18) the pro- 
cedure provided by tliat Section being ti'.e only mode of 
annulling an incumbrance {8as//l v. Gagaa — 22 Cal 364.) 
It follows that the sale by the landlord in execution of his rent 
decree is subject to the mortgage, but with the right in the 
purchaser (even though he be the landloid) to annul the mort- 
gage within one year. And where the landlord as purchaser 
has not done tins, the person who takes tin? land in settlement 
irom him, lakes it subject to the mortgage which is still sub- 
sisting. 

'-^Pran v. Atnl — 52 C.W.N. 662 per Greaves J. 

Add page 187, [, line after ^G.ncainbraneef 

“ The purchaser under tlie mortgage decree cannot oust the 
purchaser in posse.ssion under a prior rent decree, even 
though there has been no notice under SI 67, He may be 
regarded as a second, niortgagee and as such has the rifjM to 
redeem the mortgage by f)aynient of tlic amount due under the 
rent decree. 

— Sur t V. Mnrluihar — I P.li.J. 362, See also (hlodette v. 
Qjiadress — I P.L.J. 161. 

Add page \81p after para 1, nefe para. 

An lucumbranee implies a limitation of the rights of the 
tenant and not a total e Uncilon of tliem. The sale of a portion 
of a nontransferable occupancy holding cannot therefore create 
an incumbrance in it and the landlord piu chaser at a sale in 
execution of his rent decree is not required to annul the interest 
of a purchaser of a poition of a nontransferable occupancy 
holding. 

■ — Vazarah v. Poroo — 28 C.L.J. 266 {ioWoy^m^ Tomiztiddin 
V. C.L.J. 16, Abdtd Ahmadar — 22 C.L.J. 856, 

distinguishing Chandra v. Kalli — 23 Cal 254, Jogeshwar v^ 
Abed-^S C.W.N, 13). ^ Also B/gog v. Surmdra— 29 C,hsJ,4, 
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Add puff e 188, (iffer frne 1. 

So where a landlord^ after obtaining a decree for arrears 
of rent against a tenant in respi^etof a nontransfemble occupancy 
holding, recognised the [)urchaser of the holding, who had 
bouglit it long before the institution of the suit for rent, as 
his tenant without atjy liability being taken by the purchaser 
for the decretal debt, and subsei^uently put the decree which 
he had obtained against the old tenant into execution and sold 
the holding. that the old tenancy had come to an end, 

and the holding had passed to the purchaser Therefore the 
landlord could not put it up to sale as the holding of the old 
tenant.” 

— Giris/i V. Na endra — r23 l^W.N. 65-1.. 

Add page 191, after para *2, new para. 

If the landlord desires to obtain a decree good against the 
land, under the B.T. Act, he must ordinarily (apart from any 
question of representation) implead all the cotenants, including 
the heirs or legal representatives of a deceased eotenant. But 
for purposes of a money decree (in the absence of express agree- 
ment to the contrary) he is free, under S. 43 of the Contract 
Act, to sue any or all of the tenants.” 

Kriahna v. C.W.N. 289 where all previous 

cases cited and discussed. 

Add page para 4. 

“ An application to have the rent commuted should be enter- 
tained and determined on the merits by the oflicer to whom it was 
presented by the applicant. Consequently the S. D. O. cannot 
transfer an application received by him to a settlement officer.” 
v. Pran — 27 C.L.J. 569 = 22 C.W.N. 

Add page 193, after para. 3 new gmr a. 

Jurisdiction of Civil Court, 

The Civil Court it is well-settled is not competent to exa- 
mine the propriety of an order of commutation made within 
jurisdiction under S 40 B.T. Act ; in other words, it cannot 
determine whether in the circumstances of the particular ease, 
eorttmutation was or was not properly directed ; or whether the 
amount assessed as cash rent is dr is not adequate. But if a 
questipn arises it is incumbent upon the Civil Court to satisfy 
itself that the order is made with jurisdiction; for an order 
made without jurisdiction is a nulity, and does not affect the 
rights and obligations of the parties. Where, therefore, the rent 
wAs commuted by an officer not eom|)etent to do so, the land-* 
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lord was held entitled to recover the price of the |)roduce which 
the tenant was, before the commutation, liable to deliver.’^ 

— Jadu V Prau — "11 C.L.J. 569. 

Add page footnote i. 

See Amtos/i v. llaran — 60 C.L.J. 41 where all the previous 
cases on the subject are considered/^ 

Add page 195 footnote : — ‘‘ See Pokhan v. liajam-^%% 
C.W.N. 614/^ 

Add pige I 99 para 1, line 8, after 

claim for compensation may be either in addition or as 
alternative to a demand on the tenant to remedy the misuse or ' 
the breach/ 

— Bahadur v Makhan — 29 C.L.J. 460. 

Add page footnote 2 “followed in Bahadiir v. Makhan — 
29 C.L.J. '460. 

Add page 199, line 8 (i f ter ''IP 

xidd page Yd% footnote 4 : — “==29 C.L.J. 40.^^ 

“ The object of ^ivinej the notice is to give tlie tenant an oppor- 
tunity of remedying the breach so that on remedying it and on 
payment of compensation he may avoid ejectment. A notice 
requiring him to quit the land even if he remedied the breach is 
not a valid notice.’^ 

—Kali V. Kali—U C.W.N. 569. 

Add page 205, line 16, before where^' and above ^^parties 

Add page 205 after foot note 6. 

U Kkabhar v. l[ora—Y6 C.L.J. 1 = 15 C.W.N, 335: 
Khater v. Sadruddee — 34 Cal. 922. 

Add pageYl^'iy to footnote 4 ^^Pgari v. Hem — 16 C.W.N. 730. 

Add page 205 foot note 5 “ Jeypore v. Bukmini—i9 C.L.J. 

528 P.C.”' 

Add page 206 footnote I “ Jegpora v. Rnkmini — 29 C.L.J. 
528 P.C. 

Add page 20/, /Mm 1 (ifter cnltivating in line 11. 

“ At the time when the Revenue Sale Law was passed, the 
,^law relating to landlord and tenant in force was Act X of 1869, 
"4nd under that Act there were two classes of occupancy raiyats, 
occupancy raiyats at fiYied rent, and occupancy raiyats who 
did not hold at fixed rates of rent. Both these classes of ocou- 
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paney raiyats are protected under tlie provisions of the Reveime 
Sale Law. 

— Lakki V Hamid — ‘27 C.L.J. 384. 

Jdd 2 )a(jie 207, para 1, Ituft 19 after '‘/ijcojl rates. 

“ Occupancy raiyats at fixed rates of rent do not find any 
place in the classification of raiyats under the B.T. Act. But if 
a raiyat had a right of occupancy at a fixed rent under Act X of 
1859 we do not think that he lost his right of occupancy and 
the privileges attaching to it after tlie passing of the B.T, Act, 
merely because occupancy raiyats holding at fixed rates of rent 
are not separately mentioned in the classitication of raiyats under 
the B.T. Act. 

— Lakhi V Hamid— n C.L.J. 284 = 

Add page 208, para 1 after “ oecapancf/ in line 1. 

Mookerji J. in referring to tlie omission of ^ a raiyat holding 
at fixed rates ’ from the protection suggests the explanation that 
‘ the policy of the Legislature was to ]>rotect the raiyat, but not 
necessarily to the complete detriment of the purchaser of a tenure 
at a sale for arrears of rent. If a raiga> holding at fixed rate of 
rent were protected from ejectment, the )>arehaser woidd acquire 
the property in an encumbered condition ; for, lie would be unable, 
not only to eject the raiyat but also to enhance the rent. On 
the other hand, if occupancy raiyats and non-occupancy laiyats 
alone were protected from ejectment, while their possession 
would be maintained, they would be liable to have their rent 
enhanced from time to time, at the iiivstance and for the benefit of 
the purchaser of the tenure.^’ 

—Lakhf v. Ihmid 27 C. L. J. 284 (287) 

Add page 213, para 2 after 7. 

The mere fact that the tenant has a house in an adjacent 
moiija^ does not deprive him of his right to erect upon his occu- 
pancy holding another house for the purjxise of making a resi- 
dence for himself and his family.^’ 

— Mahadeo v. SheogiUum — 2 P.L.J. 634. 

Add page % Viyfootnoie 1. 

A^Chandi v. Shamla—^^ G.h.J. 91=22 C.W.N. 179 
Beachcroft J. where all eases on the point were again reviewed 
and the conclusion of Coxe J. accepted " 

Add page footnote 6 of ter 21 C.W.N. c.Lv, iif/’ 

C.L.J. 388 = 23 C.W.N. 4ib ; Alimuddi v. Chinta- 
29 C.L.J. 388 = 23 C.W.N. 436. 
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Add page f{a)tnote 5 afta' “ 21 C.W.N. cl. 

‘^ = 29 C.L.J. 3b8 = 23 C.W.N. 435.^’ 

Add page 224 line I q/^er * circnmdancefi \ 

As pointed out in a very recent case : — It seems to ns 
that although the lease may not be given in evidence there is no 
valid reason why the tenancy cannot be proved aliunde by posses- 
sion and payment of rent to the rayat. 

— Nibamn v. Ham — 29 C.L.J. 479 : (ionesfi v. Thanda — 
:21 C.L.J. 539. Hut st^e Jarip v. Durfa — 1 6 C.L.J. 144= 1 7 
C.W.N, 39, 

Add p'tge 224, para, 1, line 8 after. “ 2 

Although the under-raiyats* lease may be absolutely vind 
and therefore passed no title to him, by reason of the fact that 
it was granted in excess of what a raiyat vva.s entitled to gi*ant 
to an under-raiyat under the provisions of the B.T. .Vet, yet if 
the sublessee had been in possession of the |)roperty on the basis 
of the kabnliat when he was dispossessed, he had sufficient 
interest in the property and can prove his title by his possession 
and is thus entitled to recover the land, if he is dispossessed, on 
a declaration of his title thereto.’’ 

— Goar v. Baloram — 22 C.W.N. (il. 

It is worthy of note that it was not a case in which the 
under-raiyat in possession, being dispossessed, brought a suit for 
recovery of possession, within 6 months of his dispossession 
under S. 9 of the specific Relief Act in which no (piestion of 
title can be gone into. 

Add page "1%^^ footnote 3. 

Lani v. Mahammad — 20 C.W.N., 948 : Anihmddi\. 
Anauda—^IS C.L.J. 507. 

Add Page 228, end of para 2 after arpofie*\ 

‘^But this is only where the sub-lease is not granted in con- 
travention of S. 85. Otherwise, notices under S 107 or S 49 
are not necessary. 

— Bhuban v Badan — 30 C.L.J. 201. 

Add page 230, para 3, line 6 cifter 6. 

An express consent in writing within the meaning of 
S 88, B.T. Act does not mean a consent which is to be implied 
certain docnmenU. Therefore, the consent, if any, wliicl 
arises by implication from the rent receipts granted by the land- 
lord m of a part ot a tenure or holding, with a knowledge 

that the tenancy has been sub-divided by the tenants, or, from 
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jammvmil Oakij oYj h'om road cenH icltirm liled by the cosharer 
of the landlord, eannot be a consent in writing within the 
meaning of S 88, B.T. Act. Such doeiirnents cannot be taken 

principat efildeucc to prove a comenl in writing which does not 
in fact exist ; they can only be used as evidence of such consent 
Jlrd/f when it is proved that there had been in fact a comment in 
writing^ secondlf/ when such consent in writing, although sought 
for could not be prod need and thirdly therefore, it must pre- 
sumed^ at any rate, against the person who made it, that there 
had been a consent that that consent had been in writing as 
stated by some witnesses who were believed to have proved it 
— Rajani v. Ilara — 41 Ind. Cas. 501 C.W.N. 69»‘3. 

Add page 2 *‘5 i before para 2. 

“ But’it;is not always easy for t^»e tenant to produce an 
ejtpress consent. It may be verbal or acted on by both parties 
or may be lost. But 

---^Rajani v. llara—\ \ Ind. Cas. 501=22 C.W.N. 693. 

Add page 231, jm a 2 after disfribuliou''^^* 

The rod roll mentioned therein is a jamabamli — a perma- 
nent document kept in the estate or sherista of a landlord, which 
contains a list of the tenants and the rents pagahle by them which 
is kept up and amended from time to time. A jama ivasil bald 
(an annual statement of the rents payable and received from a 
particular estate) is not a rent roll within the meaning of the 
proviso. ” 

—Rajan. v. Rara—\\ Ind. Cas. 501 =22 C.W.N. 693. 

Add' page footnote 6. 

See also Goher v. Alifuddin — 30 C.L.J. 13.'^ 

Add page 249 para 2, Hues 13 after transferee 

“ Even if there is a customary rate of nazar which the land- 
lord is obliged to accept the transferee can have no title under 
the custom until he pays or tenders the ?iazar at that rate.^’ 

— Mina V. lehanwi/ee — 28 C.L.J. 258^-22 C.W.N. 929. 

Add page :14<9, para 2 line 1? after 

Tn order to establish a custom of transfei-ability subject to 
the payment of a customary nazar the evidence must shew that 
the landlord is bound, to remgtiise the transfer when nazar of the 
amount, or the mte, determined, hg custom,^ is tendered t> him. 
There is all the difference between a nazar which the 
iord i.s ooligedXo accept y whether he likes it or not, ^ nazar 
whieh i» bargained for and paid as the price of the consent which 
he may give or withhold as he pleases. A practice or course 
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of busines in a zemindary office aeeordine^ to which transiferee 
is recognised provided that the ainoinit of the imzar is satis- 
factory to the landlord is not sufficient/’ 

— Mina v. hhamyf^^f^ — 17 C.L.J. 587 = 2^ (^W.N. 

Add page 250, para 1 ^ tine 4 after ‘ ’’ 

The payment of nazar without more is an iiulication that 
ih^^jotes are not transferable without the landlord’s consent, 
given on receipt of the uazar,^^ 

— Miua V. Icliamoifee — 28 C.L.J. 587 = 22 C.VV.N. 929. 

z\dd page 250, 1, hue 18 if ter nnHH<Tes,fvl'^^\ 

• ‘‘ A custom which leaves the amount or rate of uazar indejl- 

nite must be void for uncertainty. ” The position is no whit 
better than when the uazar is determined by agreement. No 
one knows what he lias to pay and the landlord can demand 
what he pleases and refuse his consent unless he is satisfied.” 

— Mina v. kbamoyee — 28 C.L.J. 258 = 22 C.W.N. 929. 

Add page 202, foot note ^6:—^^(ioher v. Ahfnddm—W CL.J. 
13. 

Add page 264, 2, endA , 

Where the occupancy raiyat having no transferable right 
sold the entire land of the tenancy to a stranger, and it is found 
that notwithstanding the sale he is in occupation of the home- 
stead portion, which covers about one-tenth of the entire area, 
but has made no payment of rent to the landlord, there is ample 
indication of his intention to sever all connexion with the land 
as tenant under the landlord ; and in these circumstances tlie 
landlord is clearly entitled to take up the position that there has 
been an abandonment. 

— Ishan V. Nihi — 22 C.W.N. 853 following Saitahala v. 
Sriram-^1 C.L.J. 303=11 C.W.N. 873: Aminnesm v. Jinat — 
19 C.W.N. 43 = 42 Cal. 751. 

Add page footnote 6 : — Man v. k'ifthi — 29 C.L.J. 1. 

Add page 274, 1, last line^ after transact 

**Tbe purchaser of a non-transferable occupancy holding 
cannot claim recognition by the landlord as a matter of right, 
but if he obtains recognition from the landlord, whether by 
payment or otherwise, then in the absence of special circunifi^ 
tances, he is he is admitted to the migin I tenancy with all its 
incidents and becomes the successor in interest of the vendor. ” 

29 C.L.J. 371 =22 C.W.N. 
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Add page 267, jiara 1, Um 9, after ‘ holding'. 

“ [Whether by sale or otherwise]. 

— After ‘ not \ 

“ [i.e. otherwise than]. 

— After “ ea/e 

[“ Of the whole holding”]. 

-—Footnote 1 . 

” Followed in Amrji v. RamM-elaioau — i P.L.J. 115 F.B. 

Add page 278, after para 1. 

” Thus all transferees of a portion of such holdings have the 
right to possession even against the landlord until abandonmenC 
relinquishment or repudiation takes place, and the common 
law imposes a corresponding obligation on the landlord to refrain 
from extinguishing such rights by committing a tortious wrong 
in conspiracy with a third person ; and if this obligation is 
not observed and damage to the transferee results, the common 
law may be invoked to vindicate those rights. Merely because 
such interests may be extinguishablc under certain circumstances:! 
provided by the statute it nowise follows that it may mean- 
while witlv impunity be illegally or unlawfully infringed to the 
detriment of the transferee.” 

—Amrfi v. Rnmkkelawan — 4 P.L.J, 115 F.B. 

Add page 353 footnote 3, 

“ Following Hem v. AsAgar — i Cal. 894- 

Add page 354, line 1 after “ occupancy ”. 

“ But in a recent case the Judicial Committee observed : — 
“Their Lordships do not find themselves in accord with the rule 
of law expressed in that ease {Hem v. Ashgar — 4 Cal. 894). 
They think the principle applicable to this class of cases is cor- 
rectly enunciated in V. 18A11. 290 in which 

it was held that where the tenants, though they ceased to pay 
rent during the period of submersion, made no overt indication 
o|;:|beir intention to relinquish the said lands, but, on the con- 
trary, on the river shifting its course, laid claim to Fands which 
had emerged and which they alleged to he identical with their ? 
former holding there was no relih ]uishment,” 

— V. Kamini-—A\ Cal. <»88 a? 19 C.L.J. 272 refd. to in 
Aminuddi y. Tanm~^%% Gij.J, 5^Ai. 








